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i therein; faving, however, to the king’ 
fees, advowlons of churches, efcheats, ar 
marriages, reliefs, and fervices of the faid fees *, ‘The jet 
ting fuch lands to the dean and chapter was ‘upon 
the fame poliey as that before mentioned, of letting the 
Jans * to the next friends of the heir; thefe perfons having ‘ 
a fort of intereft in the lands, & leaft fuch a)relation to 
them as was likely to reftraig them from'committing dee 
ffruétion or waite thereon, 
Anorirer flatute was made for the better ordering of 
| dlerical property, intitled, 4 flatute for the clergy, ftat. 
e 18 Ed. Ill. #€. 3. One provifion of this was to fecure the 
| execution of the ftatutes of mortmsin pailed in the time of 
Edward 1.7 If prelates, {ays the af, clerks beneficed, or 
¢ . religious people, who have ‘purchafed lands in mortmain, 
5 Were impeached thereof before juftices, and they thewed » 
| the king’s charter of licence and procef$ thereupon mage 
by an inqueft of ad quod damnum *, or the king’s grace, ‘or 
< byfine, they thould be left in peace, without any further 
-  diftwrbance ; and if it fhould not appear that they entered 
bylligence, they fhould be received to make a convenient 
S  eisfgoe toe yp fa che matter Mrould ceake ts, 
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to the trial of baftardy > (both which will be men’ 


in another place) it was declared, that noyprohibi- 

7 ‘be awarded outof the chancery but whiere the 
And beeaufe commiffions had of 

date given to juitices to enquire into the Conduét of 


ecclefiaftical judges, whether they made juft or exceffive 
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AP, XIIL procefs in caufes teftamentary, and others that notorioufly — 
Tir belonged to the church, upon which commiffions ma y 0 
+” itual judges had been indiéted; it was now-enaéted, | 
fuch commiffions fhould be repealed, and no others thould « 
be ranted, except only of fuch articles as wfed to be in 
the cyre, P 
Seine fgcias for +‘ was a common procefs to inftitute an inquiry about 
‘tythes, tythes by a feire facias againft fome ecclefiaftical perfor, 
warning him to anfwer in the chancery concerning his ° 
tythes, and there thew caufe wherefore the tythes in quek- 
tion fhould not be reftored to the demandant ;° which /cire 
Sacias was.as well for the king as the party. It was enacted, 
that fuch writs fhould no longer be brought *. Fd 
Iw the 25th year of the king there was another ftatute 
for the clergy, better known by the title of Statutum de cle 
ro, 25 Ed. Ill. ft. 3. By the firft chapter of this act, the 
. king gave up all right to prefentations that bel > 
anceftors in right’of any other perfon. Buthaving Inade this 
renunciation of right to enforce old claims, it was, in re- 
tum, thought proper that the limitation which had been fet 
by-ftat, 14 Ed. TIT. ft, 4. c. 2.to his prefentations *, fhould 
be repealed ; and fo it was by ch. 2. of this aét. Becanfe 
the king fometimes made prefentations upon ue, = 
tions of clerks, where he had no righty i ordained, 
that if at any time before jud, it thould appear upon 
‘examination. that he had no right, the prefentation fhould 
‘be inftantly repealed, and the other party haveall proper 
writs out of chancery to reinftate*him in his rights‘ 
Again, after a lapfe to thebifhop, a judgmeiit would fo 
times be obtained by the king, thro” the collufion = 
‘tron, in order to defraud the bifhop of his right of pre 
tation by lapfe ; and it was not the ufage to admit the bi- 
fhop or his clerk to defend the right, and counterplead the . 
f 
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kking’s title. To remedy thisyit was enacted, that where 
 bithops fo prefented, and then the king prefented and 
4 “brought his ation again the patron, who futered the king 
| * to recover without trying the right; in fuch cafe, the bi- 
ce cab occa t> courscpend te Eiag’ Ge: a. 
tho’ he claimed nothing in the patronage, Becaufe the 
ecclefiatical cognizance of avoidance of livings had been 
encroached.upon by the fecular juftices, it was de- 
that the faid juftices fhould receive challenges in fa~ 
ee 
‘Tuar bithops might not be brought into the danger of 
having their temporalties feized into the king's hands, fo 
often as they had been, for contempts, in not obeying 
‘writs of quare non admifit', it was ordained, that the juf- 
tices might receive a reafonable fine, according to the de- 
‘gree of the contempt, in lieu of fuch forfeiture *. The 
hp ewseon et te Sonons dy ns coenaine 
privilege of clergy and indiétments, belong to another part 
‘of this work. 
We have feen ‘the jealouly entertained in the reign of 
pabiet_ of Senden sccetRion gees See 
~ © means OfMiraining church-property out»of the kingdom : 
eran che ,in fome degree by the ftatute de a/pertatis 
“veligioforum, made at Cgrlife!. At the time of that a&t, 
method than that aimed at by the act, of conveying 
“the riches of the church into the hands of foreigners, had 
pega ‘The perfons sAting in this new do- 


hes appeited of thie pesbincroachnient, no fpecia} regula- 
‘tion was made to reftyain it, and it was left merely with the 
_ judgment of the legiffarure againft ix*. Since that time 






Of provifurs: 


eh, 1 Vid, ane 157 396 7 
S * ch. 8. _® Por the delcription of provitors, 
| » Vids ants vol, I 558, Vid. poll, 386, 981. the preamble to 
*Ch.6. the flat. of provifors, ‘ae 
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this evil had grown to fitch a height, and fo 
were the nation, that in en rome 
‘csp on cme pri a 
alien provifer, nor any procurator for hi 

into the land, or go out of the 0 piond 
in order to profecute any previfion, under, ‘of life and 
member ; but the further confideration of this matter was 
adjourned till the king thosid come of age". We find no~ 
thing done on this fubject by the legiflature till the 25th 
year of the king, when complaint was again made of thoft 
« who purchafe.in the court of Rome provifions tovhave 
& abbies and priories in England, in deftruétion of the 
« yealm and of holy religion.” To remedy this it was 
then enatted, by a chapter at the latter end of the ftatute 
of purveyors, ftat. 25 Ed. fll. ft. 5. ¢. 22. that whoever 
purchafed fuch provifions of abies or priories, both him- 
felf, his executors, and procurstors, who fued putin 
execution fuch provifions fhould be out of the kitlg’s pro- 
tettion, and be treated as the king’s enemies ; and all per- 
fons who did any wrong to the perfons or property of, 
provifors, were to be liable to no action for the fame. 

Iw this manner did the parliament begin with thefeec- 
lefigitical offenders: “but it did not @op hee; for in > 
athe fame year a fpecial ad was made, intitled, 4 fatute of | 

of benefices, 25 Ed. fll. ft. 6. and again, in the ~ 

ry next parliament there was another ftatute of provijers, 
TIL, ft. 1. °Thele two are the ftatutes of 

_mofily referred to on this fubjeét, and prefcribe the whole 


asad ic Sens orion sling pacicsittle ‘ 
forth the grounds upon which fuch reftri@tions were to 


_ dejutt and the prefent necefity there was for making 


“SPat, Boe, 1 Bd, 1. 26, ‘ 
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Grea pete ey, whet reen tl e 
difors were 5 for which reafon we thall ftate the fubSance 
oF it, preferring this to any other account of thefe two 
words that might be extracted from writers of a larcr date, 
however learned or accurate ; this being the method that 
bas been adhered to through the whole of this Hiltaty, wo 
Ppurfue the language of our ftardtes and law-books as the 
beft guides in matters wholly of a legal nature, without 
Fecurring to the aid of modern writers, except on fome 
* lle entra agen 

“THR preamble recites, that it had been thewn to the 
eacneraycn, 35 Ed. I. that the church of Eo. 
gland was founded by the kings and nobles of the realm, 
for'their inftraétion and that of the people; and alfo for 
Akteping up hofpitality and alms and other works of charity 
if places where churches were founded; for which pur-, 
poles, fees and rents to a great amount had been appto~ 
priated by the faid founders to the prelates and other bene- 
ficed perfons; from which refuited that right of collation 
dir prefentation claimed by the king and his nobles ; and 
thatthe higher orders of fuchiclergy conftituted a confidera- 


| ble ypart of the kigg’s great council, to advife him in nae 
| en ne ee 





smational f-eftablithment, it was confidered as a great 
grievance, the bithop of Rome, accroaching to hime 
felf the: of fuch pofleffions and benefices, did 
Sepcdevaestcaam dns, who never dwelt in En- 
tovcardinals, who by the rule of their order never 
dwell here; and to others, as well aliens as denizens 5 
aslif he was patron, and had the advawfon of fuch digni- 
sties and benefices, contrary to the known law of the king- 
‘om s fo that, in a fhore time, if the bithop of. 
‘on-in that manner, there would fcarcely be a bene- 
ofite in the realm that would not be in the hands cither of 
eerie reine 
Otte 





om a shed Mee | 
HISTORY OF THE 
F. XT, concurrence, and againft the will, of the founders and pa= 
Fai, ‘rons of the advowfons, to the entire deftruétion ofall the 
purpofes for which fuch ecclefiaftical eftablifhments were , 
mate. It was therefore at that time adjudged, in full 
parliament, that fuch oppreffions fhould not be fuffered. 
‘The preamble of the ftatute goes on and recites, that in 
the prefent parliament, 25 Ed. TH. a further complaint was 
made on this fubjeft, namely, that the above-mentioned 
mifchiefs daily increafed more than ever; and that now of 
late the bifhop of Rome, by procurement of clerks and 
otherwife, had referued, and did daily referve, to his col- 
lation, generally and (pecially, as well archbithoprics, 
bithoprics, abbies, and priorics, as all other dignities and 
other benefices of England, which were of the advowfon 
of people of holy church, and give the fame as well to 
aliens as to denizens, and took of all fuch benefices the 
firfi-fruits, and many other profits, fo that gregt part of 
the wealth of the country was expended in the purchafe of 
fuch livings ; and many clerks who had been prefented by 
their Jawful patrons; and had holden their benefices fora 
Jong time peaceably, were put out. To remedy all thele 
mifehiefs, and in putfuance of the opinion of the parlia- 
ment in the 3sth year of Edward I. it was now enaéted as 
follows : \ 4 
Tw the firft place, it was enaéted, that lull elections to 
church preferments that were elective Should be free, as 
in times pat; aid thar all perfons collated oF prefented | 
fhould enjoy the fame freely, in the manner in which they. 
were infeoffed by their donors; fecondly, in cafe any ree 
Servation, collation, or provifion, was made by the fee of 
‘Rome, of any church-benefice, in difturbance of fuch free 
eleftion, collation, or prefentation, then, for thattime, the 
king was to have the collation to fuch archbithopries and 
other dignities as were elective, and of his advowfon, in 
the fame manner as his progenitors enjoyed it before free 
~~ 





ya yee: ee 
ENGLISH LAW, 
p as, to demand of the king a congé @élire, and afver the 
‘ to have the King’s aflent, which, fiys the a, 
{ ought to be the form obferved now; and if it was deviated = 
from, and the conditions not kept, it was but reafonable, 
continues the a@, that the thing thould return to its firft 
nature. In like manner, if it tas of anyhoufe of religion 
of the king’s advowfon, the king was to have the collation 
for that time; and fo alfo of tiny church, prebend, or 
benefice, of the advowfon of any perfon of holy church. 
But if fuch boufes of religion or church-benefices belonged 
tothe advowfon of any lord, or other perfon, then the 
collation, inthe aboye cafes, was to fall to him; and if 
fuch patrons did not prefent within half-a-year after the 
avoidance, nor the bifhop by lapfe within a month after 
-fach half-year, thgn the prefentarion was to belong to the 
king. 
Ir wap enadted, if the perfons prefented by the king or + 
_ aniy of the before-mentioned patrons were difturbed by fiich 
provifors, that fuch provifors, their procurators, executors, 
end‘notarics, fhould be attached by their bodies, and brought 
jn®to anfwer;. and if eonviGed, thould abide in prifon 
withgut bail or mainprize, till they had made fine and ran- 
fom to the king, gf his will, and gree to the party grieved 5 
» and before the releafed, they were to make renun- 
ciation, ‘and fufficient furety not to do the like in time 
to fue any procefs by themfelves, or by any 
other, at’ court of Rome or elfewhere, on account 
of fuch imprjfonment or renunciation, or other matter 
_-Felaging thereto. In cafe fuch provifors, procurators, exe- 
cutors, or notaries, were not found, the exigent was to run 
againft them by due procefs, and writs were to iffue to take 
‘their bodies, as well at the king’s fuit, as at that of the 
party. Inthe mean time, the king was to have the pro- 
«fits of fuch benefices fo occupied by provifors, except abbies, 
jories, and other houfes, that had colleges or convents 5 
in fuch houfes the colleges or i ibiiae” 


















nc nen 
We have fen, popes. " 
‘not to fue procefs inthe court of Rome, with 
dnvalidate any of the regultions of the laft a@tagaing pr 
vifion. ‘The faing in the court of Rome ras 
mifchief that was heavily felt at this time, and loudly com. 
plained of, not only asa perfonal vexation to fuitors, But as 
an infringement upon the law of the country, and the iti 
applications 


















the nation. To reftrain thefe 

‘to a foreign wibiinal, the following regulations were made 

bby the flat. 27 Ed. Ii. ft. 1. co 1. which alfo is in 

the ftatute-book, A Statute of-Provifors. Te was 

ed, that all people of the king’s ligeancg, who thould 

any one out of the realm in plea, the cognizance whereof . 

‘ ‘belonged to the king’s court, or “paces ly ge 
4jndgment had been given in the king’s court; o: who fued 

im another court, to defeat or impeach the judgments given 

‘ in the king’s court ; fhould have a day, containing the fpace - 

D Pramesice, Of two month ‘by warning to be made to them, inethe 
place where the poileffions in omer nea where they- 
had fands, or other polleffions, by the & other the 













spurpote, to anfwer in perfon to the king for $ 
1 kn ae gaan > 7 


curators, attornics, executors, notaries, and 
fhould from that day be put out of the king’s proveation, — 
Jands, goods and chattels, forfeited 10 the 
bodies taken and imprifoned, and ranfomed at 
king's pleafure. Tigers» wit nse bpsonies nh 
their bogies, and to feize their lands, goods and poffeffions, 
vara ncaa tl es writ was returned gn 
Serer eh as 
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| to: 
was by ftat. 98 Ed. IIL. ft. 2. ladenk pica asia 
states 25 & 27 Ed. IIL. were thereby confirmed, except only 


party es ‘or any of his ap) 
archdeaconries, provofties, and 

or benefices of holy church, 

a or giftof the king, or other"lay 


"ad appropriated to churches cathedral or collegiate, abbies, 
jorics, chauntries, thofpitals, or other poor houfes; and 
Sti maintainers and abettors of fuch perfons, and thofe 
fulpested of its, fhould be arrefted and taken. by 
‘the therif of fle place, and juftices in their feffions, depu- 
‘tes, ball | other the king's minifters, by good and 
replevin,. bail, or. other Surety (the 


(a. or emepeteprradd aac con 94 
“os Op aes age:, tersadbe.aaleyd apes 2 9B 
by ftat. 25.Ed. IL1. beforementioned *. 
_ Iv a perfon fufpeGed of any of the above offences was 
hot within the realm, or could not be attached, he was to 
* Chon 
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ate of wills 


be proceeded seattle Silla, tarball 
any'perfon attempted any thing againft this ftatute, he Was 
to be brought to anfwer in the above manner, and if found 
guilty, was to be out of the kings protection, and punifhed 
according to the tat. 27 Ed. I. On the other hand, all 
perfons fuing malicioufly upon this ftatute were to be pu- 
nithed at the difcretion of the king or his‘¢ouncil. Allthe 
lords and commons bound ghemifelves to fee'this aét fully 
executed, Upon the ftat. 27 Ed, IIT. was formeda writto 
garnifh or warn fuch offenders to appear; which writ was. 
in after-times, from the initial word of it, called a prema 
neriy or'rather premunire, facias ; a piece of law Latin 
for praemoneri facias, &e. 

‘Due fat. 38 Ed. TL. ff. 1.¢. nepal | 
the laws for reftraining the clergy from drawing money out 
of the kingdom to the court of Rome. It fays, that whereas 
many people were bound in another court out of the reali 
(namely, that of Rome) by inftruments, and in otfer man- 
ner, fuch penal bonds in the third perfon (which 
peculiar to them) fhould be void. ‘ 

To return to the grit year of the king. The parlja- 
ment had been frequently folicited to make fome regulation 
about'the probate of wills; a matter which had betty ma- 
naged by bithops? officers at their pleafuky, without muth 
regard to the duties of their truft, or the 
of the public’; but nothing could be obtain& further than _ 
recommendations ro the bithops to amend correct 
dibufes. In the gait year, it was complained that the mi- 
nifters of bifhops and other ordinaries. took grievous and 
outrageous fincs for the probate of teftaments, and for 
making acquittances thereof, Upon this a ftatute was 
made, ftat. 31 Ed. HI. ft. 1. c. 4. ordaining, that as the, 
king had charged the archbithop of Canterbury and other. 


he 
tha 3 Parl. Roll, 21 Ed, IL sa. 


ithops- 















“Dithops to have this amended, if they neglected foto do, CHAP. 
the king fhould caufe his juftices to enquire of fuch oppref- 
fions and-extortions, and determine upon them, as well at 
his own fuit, as at that of the party. 

Iramandied inteftate, we have feen that the chattels went 
to the ordinary, who difpofed of them as he pleafed for the 
vod of the degeaied perfon’s foul; but it was prefumed the 
ordinary would anfwer all debtg and demands upon fuch ef- 
feéts, to which he was alfo bound by the ftatute of Weitm. 
«25 However, as the law now ftood, the relations, as it 
thould feem, were entitled to nothing, at leaft in the dead 
‘man’s part, whatever claim they might be thought to have 
fm the other two-thirds. But this was put upon another 
footing by ftat. 31 Ed, II]. ft. 2... s1.which ordains and 
declares, that.where a perfon dies inteftate, the ordinary 
Ghall depute the next and mo/t lawful friends of the inteftate 
toadginifter his goods. In order to give the full effect to 
this try the ftatute ordains, that fuch deputies thal have 
fo ee ag ay om 
to the inteftate, in the king’s court, to adminifter and dif 

nd them for the foul of the dead; the pretence under 
which they’had in former times been claimed by the ordi- 
pary!. Thefe deputies were to anfwer alfo in the king’s 
court to to whom the faid dead perfon was holden 
and bound (thfR is, in obligations) in the fame manner as 
execytors 3 and further, they were, like executors, 

table to the ordinaries. From this it feems, 

the next friends of the deceafed were to aét merely as 

ies to the ordinary, who was finally, as before, to have 

a fort of refulting truft in the overplus, befides the election 
and patronage of delegating the adminiftration to fuch of 
the next friends as he pleafed. a 

_ Tue next parliamentary, regulation relating to the cler- 
gy, was ftat. 36 Ed, III, ft. 1, c. 8, which was occafioned 
7 Wi ant. 167. amis. 

4 Dr plas presheint, ot plu Ieiale © Vid. ant. vol I, 308. 
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bythe late phgne, dhacbed depopalated 


the church, as 
the laity. Thepiteniy ton Seen 
fixed by ftatute on the attendance of parifhand other priefts. 
‘The next was in matter of tythes, beter jo oy or 
ed tythe of wood of the age of twenty 
when felled for thip-building or other name 
of fyiva cedua. Complaint, of this made 
to the parliament". It was declared, by Ed. Wh. 
c. 3. that a prohibition and.attachment fhould Jie in fuch . 
cafe. Refpecting prohibitions in general, it was ordained 
by ftat. 50 Ed, Hi. c. 4. that where a confiltation was 
once duly granted upon a probibition made to a judge of 
holy church, the judge might proceed in the caufe by vir- 
tuc of that confultation, notwithftanding any other prohi- ~~ 
bition, provided the matter of the-libel of the faid caufe was 
not engrofied, enlarged, or otherwife ehanged. 7 

Ix the fame parliament a new fanction was gi to the. 
privilege of perfon claimed by clerks. It was 
that divers priefts, bearing the fureet body of our Lard Fofus © 9 
Chrif ta fick people, with their clerks, and other people of 
holy church, while they attended divine fervice in churches 
and church-yards, and other places dedicated to God,-were 
often arrelted ; which, fays the ftatute, an offence to . 
God, and adifturbance of divine fervice : i\ywas therefore 
enaéted, by ch. 5. of this ftatute, that the not 
be done in future., “This is the laft provifion : 
the clergy in this reign. 

‘Te great plagac, which was juft mentioned, gave 
gin to the firft ature of labourers, which is the next 
fubjeét that comes under confideration, This public n= 
amity having thinned the lower clas of people, fervaut 
‘and labourers toak thence occafion to demand very extrava- 








* Cot, Abri, a2 Ed, IIL 48, ~~ 
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Pale. LISH LAW. 
ipaa hain oraher shelbceaib to arock upon svalone CHAP, 
| able terms, they became vagabonds and idle beggars. Ie 
\ was found neceflary to take fame compulfory method, in 
order to reduce this rank of people to fubordination ; an 
ordinance was therefore made by the king and council, to 
whom it wasthought properly to belong, as an Article of 
police and internal regulation, efpecially as the parliament 
were prevented from fitting by the violence of the plague. 
+ This ordinance was. afterwards by ftat. 2 Rich. I. ft. 1 
©. 8. made an aét of parliament, and conftitutes flat. 23 
Ed. TL The contents of this a are well worthy of no- 
tice, as they are thé’ firft provifions of the fort, and they 
Jaid the foundation of that fyftem of government to which 
et the'‘community were fubjected for many years 


Tne firlt place, it was ordained, that every man and 
of whatfoever condition, free or bond, beitfy of 
and within the age of threefcore years, not be- 
in merchandize, and not exercifing any craft ; 
of his own whereof he might live, nor land ” 
} ‘where he might employ himfelf in tillage, nor 
©» “Beiiig in fre fervice to any one; every perfon of fuch dee 
ripti ired to ferve in a ftation that fuired his 

to be bound to ferve, when fo required, for 
upon the terms that were ufual in the five 
preceding the 20th year of the king; and any 
fo refufing, upon his refufal being proved by two 
men before the theriff or the king’s bailiffs, or the 
coitables of the town, was to be taken to the next gaol, 
there to be detained till he found furety for fo ferving *, 
Any workman or fervant departing from his fervice before 
the time agreed for, was to be imprifoned, and alfo thofe 
|. who received or retained fuch fervant’. All perfons pay- 
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Wan, were to forfeit double the fum*; nt baeheoier 


manors fo doing, to forfeit treble *. Moreover, any artificer 
or workman refufing to work for the pla ited 
above-mentioned periods, were to be committed to the 






In aid of this procels for poor, it 
was alfo enaéted, that provifions ‘ata reafon= 
able price, having refpeét to-the ‘they bore in the ,. 


places next adjoining ; and any perfon falling for more, 


Mayors and bailiffs of cities and boréughs were to have 
authority to enquire of fuch offences ; and if they neglect 
ed to ad, and were conviéted thereof before the king’s~ 
juitices, they were to forfeit treble the price to the payty 
damnified, and to be fined to the king. Again, y/pre- 
ent the poor from being encouraged to take toan j life, 
in preference to workipg at fome trade, it was > 
that none, under pain of imprifonment, fhould to fuch 
* as could labour any thing in the way of almsjor charity, 
nor in any manner favour them‘. Becaufe it was found 
that people would not fue for the forfeiture itt fer 
vants and workmen taking more than the 
wages, it was afterwards ordained, that 
Should be affeffed by the king’s officers, to 
of fo much of the difmes or quinzimes to be 
townthip *. 

Ix the agth year of the king, the commons complaint? 
in parliament that the above ordinance was not obferveds 
wherefore a itatute was made, ordaining further regulations 
com the fubject. It was enacted, that carters, 
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“ar by fome othr ull term, and mt by the day. All works CHAP. 
men were to bring their openly into towns, 
and there be hired in a place, and by no means 
in a fecret_ one’. Certain prices were fixed for a day's 
work of mowers, reapers, and others. Servants were to 
be fworn before the Jords, ftewards, bailiffs, 
and every town,” to obferve thele ardi- 
mn be hin aedemtaatny 
engaged for, were to be put in the 

oe for three days or more, or 

to the next gaol, there to retain till they 
SEES As the wages of fervants in 
Pre were fettled by the above chapter, that of ccr- 
tain artificers, as mafons, carpenters, and the like, were 
ife afcertained ; and power was given to the juftices 
affigned to lower the rate of fuch wages at their 
*, Ie was further enadted, generally, that @lf 
ants not exprefsly named in the aét, dhould be 
the juftices to exercife their crafts as before 
the 2oth of the king » and any fervant, workman, la- 
fificer, acting contrary to fuch oath, was to be 
Agee th imprifonment and fine, at the difcretion of 
id juftices'. The above officers were to be 
juttices to execute this ftatute ; and the 
feflions were to make enquiry therein, and 
of exigent after the firit capias againit of- 
‘The juftices for the execution of this act were 
their feffions four times a-year at Jeaft; that is, at 
Abie, Annunciation, on St. Margaret, St. Michael, and St, 
Nicholas’s day; and alfo as often as they in their difcre~ 
tions fhould think needful’. The commiffion to execute 
the Statute of labourers was ufually direéted tg the famg 
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were to forfeit rol. to the king, and roo fhillings 
Party grieved. This was to prevent fuch fugitives 
being baoured and to intereft all perfons in 


of the place : if they refufed to deliver himYup, they | 
be fued before the ju/fices of labourers, and if ce } 
‘the 


this ftatute. To promote the executions of. 
fions, it was moreover ordained, by ftat. 36 Ed. Hil. - 
14. that the fines arifing from the penalties inf'@ed under 
Sa pir ot ba ig ons, 
quer in part of the king’s taxes, as by 
aét, thould be diftributed among the inhabit 
Ieétors, under the controul and account of 
the péace, “Thus far of the ftatutes of 


kings, and encouraged by our ‘legiflature, in the 
times of our Hiftory ; of which, without looking furt 
ine nreaeanalne 5 aaneatia re 





the mart or _ftaple to certain great 
where forcigners might refort to pur-, 
no Englifhman thould, under great pertal~ 


commodities himfelf. Teva thought he 
edin this. manner would bring more wealth 
try, than if tranfacte by the Englith on the 
J Upon this idea was madt the flatyte of the The 
J. JIL, ft. 2. a conftitution containing a fer * 
, n the eftablifhment and government of the 
Ee, As muny of thefe are wholly of a mercantile im- 
nd arf now become obfolete, they are not objects 
fit ‘to af hiftorical lawyer; but others, that arc of 
nature, are not, becaufe out of ufe, lefs within 
of this work, as they thew the turn and mo- 
a which have, on particular occafions, and for 
been given to our laws, to accommo= 
Bin all cafes, As the fta- 
in its vet inftitution, for the refort of 









cefs of the law*. To thele | 
ourfelves in confidering the ftaty 

little more of the remainder of the aét-th 
ceflary to make them intelligible. 
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fhould be held at the 





elf, All the above articles were to be brought 
places, and there fold *. In order that this whole 
might be tranfacted at the ftaple, it was ordained, | 
merchant, Englifh, Welch, or Irith, thould cary out of | 
the realnf any of the above articles, on pain of life jimb, | 
of forfeiture of the merchandize, and of other rh 
and chattels to the king, and their lands and : 
the chief lord. “Tepper proper gdeitesatl snes gle 
vent any collufion or fraud, by the in! of foreign 
merchants, to give colour to exports really mad by En- 
glifh?, the great objeét being to bring _— the 
country. : 
In order that, difputes might berdecided Yr 
chants in the ftaple conformably with their own it 
‘was enadted, that the juitices of either bench, of 
affife, or the marfhalfea, or any other juftices, if - 
to the places where the ftaples were, fhould not i 
or have cognizance of fuch things as were withi P 
jurifdiion of the mayor and minifters of the ftaple*, 


* Vid. ant. yol.T. 407. rohan +5" 
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in this way: they were to have cognizance within’ 

pn where the ftaples were, of people, and of all 

er of things the flaple. All merchants 
coming to the ftaple, and their fervants, were to be go- 
verhed by the daw-merchant in ali things touching the 
Maple, and nor by the common law of the land, nor by the 

or otiier towns ; nor were 

Wed before the juftices of fuch 
savenant, and tre/pa/i, of things 

but were to implead all perfons, as 

: not of the ftaple, as thofe who were, 
being found therein ; and were to be impleaded only before 
mayor and juftices of the ftaple, of all manner of pleas 
whereof the cognizance belonged to the ftaple. 

in all. contraéts whatioever between merchant and 
‘merchant, or other, if one party was a merchant, whether. 
was made within the ftaple or without ; and 


done within the itaple to merchants or mi- 

¢ fiaple by any ftranger, of by any of them 
er, the plaintiff might either fue in the ftaple, 
law. 


relating to the king's boule, the fleward and 

fof the houthold were to fit with the mayor, to fee 

. ,All pleas of land were to be at the common 

If gny merchant committed felony, or was flain, 
or maimed, the mayor of the ftaplt and other pro- 
perfons were to be affigned juftices, to hear and de~ 


mon law; and if an indictment was taken without the 
Maple of a fa& committed within, it was to be tranfmitted 
~ othe maypr and the julticesailigned within the ftaple, If 
‘&@ matter was to be tried by an inqueft within the ftaple, 
* and the parties were both ftrangers, it was to be tried by 
Ssangers ; if denizens, by denizens: alone: t 
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, half denizens and D 
pene tat cons ae within he Aa 
Detter obferved, and payments readily obtained, a. 
ee eS ne ee 

of the ftaple was empowered to 
debts which any one would enter into ie 
prefence of the conftables of the le, oF one-of them, 
‘There was to be in every ftaple to be kept by the 
mayor, and all obligations made fach recognizances 
were to be Sealed with that feal: by virtue of fuch fealed 
obligation, the mayor might hold in the body of the * 
debtor, after the time of pay had arrived, if he was 
found within the bounds t- oichoes ena 
‘goods 
















to be detained till he had made agreement with the 
for the debt and damage: he might alfo take his’ 
+ found within the ftaple, and deliver them, by true eftima- 
tion, td the creditor, or fell them to the beft ad and 
pay the debt. Jn cafe the debtor, or his to the 
amount of the debt, were not found within. i 
certificate was to be made to the chancery, under 
mayor's feal; upon which a writ would bé i toarreft 
the debtor’s body, without mainprife; and to feidy his lands 7 
and tenements, goods and chattels. This writ Bri 
turned into chancery, with a certificate of the 
Iands and goods, due execution was thereugon be 
made in the fame manner spi. Aone by the \. 
merchant ; fo that the fhould have an 
freehold in the lands and tengments delivered to him by 
‘virtue of the procefs, and recovery by writ of novel diffeifin, 
‘foufted ; but the debtor was to have no advantage of the - 
‘quarter of a year allowed by the ftatute-merchant *. 


*oh,8. on 9. 4 








merchants, with Gai tan Bligiem os aie a 
‘would fometimes cfcape out of the country, 
without Gitying their creditors. In order to intereft all 
the community in pi fuch frauds, it had been en- 
casted by ftat. - erie that if any merchant 
of the company of Lombards acknowledged himfclf bound 
imadebt, the company fhould anfwerfor it ; provided, how- 
every that a merchant net of the company fhould not be 
_ liable. ‘The fpirit of this provifo was carried into full exe- 
tion by the prefent ftatute ; for it was ordained, that no 
merchant-ftranger fhould be impeached for another’s tref- 
_ “pal or debt, wherein he wes neither debtor, pledge, nor 
ee It was enacted, that juftice thould be ad- 
siniftered in the ftaple from day to day, and from hour to 
hour, whenever complaint was made; that merphants, a 
whole required them to be paffing and repaf- ~ 
fing the fea;xnight not be delayed unneceflarily *. In every 
town thip mayor was to be chofen yearly; and he was 
well acquainted with the law-merchant, to qualify 
overnment of fuch a concerns ‘There were 

i conftables were to be redrefled upon complaint 

c¥ancellor and council 7. 

E aye the judicial parts of the ftatute of the ftaple. 
alteration was afterwards made. in the jurifdic- 
‘the mayor and conftables : for whereas it had been 
d sei, NURI sop 

towns where the was, of the people, and of al 
spptdan apres, and of felonies, 
and trefpafs done within the ftaple, it was thus 

<n. 39. a 
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altered. 









by ftat. qbFA.. tx. etaaece: that 
have cognizance only of debts, covenants, and.c 
tragts, and all other pleas touching merchandize, re 
tyof merchandize between merchants; but procefs of 
Jony, and all other pleas, as well within the s 
‘out, were to be at the common law, as they were before 
the ftatute of the ftaple; with this exception, that mer- 
chants alien, whether plaintiffs or defendants, might fue 
plaints, as well of trefpafs as any other matter, before'the 
mayor of the ftapley iby the law of the Staple, or at the 
conimon law, Some other fatutes were made refpedting the 

trade of the ftaple, which are not much worthy of notice; _ 

as ftat. 28 Ed. II. c. 14, 15. and ftat, 31 Ed. UL. rece ge © 

“Oruer laws were enaéted for the encouragement of 
trade and manufactures, particularly that of woollen. 
had hitherto been the courfe of trade, males 4 

_ be exported into the Low Countrics to be manufactured; 
but it being thought more conducive to the welfare of the — 
nation to manufacture it at home, fome laws made 
firft to give protection to fuch cloth-makers as“would come 
‘tb refide here from foreign parts*; fecond)y, to reftrain 
the wearing of any cloths but fuch as were made in Ba- 
gland, Ireland, or Wales. This meafure was firlt com- 
menced in the sth year of the king. > When 
tures were thus feton foot, the next ftep was tol 
the quality of their produétions, which 
tute of cloths, 25 Ed. TU. th. 4. preferibing the 
ture, and properties of cloths : this aét was 
others *. 

Ts ws sak SE neural prcllets F dic' Ling 
‘minions that the parliament confined their attention, 
endeavoured, in yarious ways, fo to regulate other articles 
of commerce, both import and export, as to keep up the 
ett fimphr cont vii aan eee 
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ftat. 37 Ed. JI, may be confider~ 

Jaws concerning trade and 
tures, By that a€, the apparel of almolt all ranks of per-" 
fons in the ftate,, from knights and e(quires down to. work- 
men and fervants, was prefcribed ; fo that no whim or ex- 
| Anqvagance of drefs might be indulged to the ruin of the 
‘wearer *. Tae Sereno eae arene. fa 


‘ellel of goldjwas to.be carried out of Bagland; sun 
pain of focting the fame, unlefs the king's Special li= 
" gifice was obtiined!. No Merling halfpenay of farthing 


o be committed to prifon till be paid to the king the 
‘ ge hegetee eR » 
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thould bind all parties who did not make 
a’year aya day; and this was recognized 
and confirmed by the ftatute of Modus levandi fines, 18 
Ed.*1.'. The great principle upon which fines were to 
she defended, was the peace and quiet thereby given to the 
_ pollfion of property 5 tho’ a folicitude not to preclude any 
‘one from obtaining juftice, if Jue had a lawful claim, dice 
tated the indulgence of ayear to make it in. In this reigns 
«the defire of being always at liberty to do jultice feems to 
have got the afovndant over that to preferve quiet for it 
was. at the diftance of twelve years from the petition for 
that purpofe™, ordained by ftat, 34 Ed. Ill. c. 16. thatthe 
plea of non-daim of fines fhould not be taken nor holden 
* fora barintimeto come. ‘The enillefs litigation to which 
property was fubjected after this law, produced a repeal in 
the reign of Henry VIL. when fines, as to this point, were 
: reltored to their former condition. 
a ‘Tue laft a& but two in this legripi baer cua 
a which will be more fully difcufled in the fubfequent parts 
Qf our Hittory ; namely, che pofeffion of land by one mau 
to the ufe of anather. In what degree this practice of mo- 
difying property had obtained at the time of which we are 
now fpeaking, may perhaps be colleéted from a recital of 
the ftatute irfelf, The ftat. 50 Ed, III. c. 6. complains, 
_ that many people inheriting divers tenements, borrow goods 
_inmoney,or merchandize, and then give their tenements 
and chattels to their friends, by collufion, thereof to have the 
at their will, and afterwards flee to the franchife of 
Wifiminfter, of St. Martin's-Le-Grand in Londen, ox 
‘other privileged place, and there live a great time with bigh 
gountenance, of ansther man's goods, and profits of the faid 
senements and chattels, till their creditors are glad to take 
. #finall part of the debs, and releafe the remainder, ‘This 


* Vid. ant, 224. * Com. Abr. a2 Ed. 11%, a7. 
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. XII. was the grievance meant to be remedied ;"for which end 
the ftatute ordains, that thould fuch gifts be found to be | 
made by collufion, the creditors fhould have execution of 
the tenements and chattels, 8°if no fuch gift had been 
made. One would have thought a ftroke'like this, a8 it 
wholly deftroyed the end of fuch confidential gifts, needed” 
not to have been repeated; but fach was the ingenuity and 
perleverance of mankind, that theff collufive gifts rather 
increafed after this act, and were carried to fuch lengths as 
to baffle the operation of many ftatutes framed more fpe-* 
cially and upon better experience than the préfent. 

To the account that is to be given of the alterations _ 
made in the adminiftration of juftice, it may be convenient 
to prefix a fhort view of the laws enaéted for the'better _| 
regulations of fome offices immediately with, 
and affiftant to, courts of juftice ; fuch as thofe the- 
riffs, coroners, bailiffs, and the like. _ 

Finst, of heriffs. The ftatute of Lincoln, 9 Ed. If. 
ft. 2. direéting that fheriffs, hundredors, and bailiffs, 
fhould be chofen from fuch perfons as had lands in the fame 
fhires or bailiwicks, and that theriffs and bailiffs of fee 
fhould caufe their counties and bailiwicks to be kept by 
fuch as had lands therein, was a provifion fo well calculated 
topromote the dignity of the office, that it was required by 
fat. 2. Ed. Ill. c. 4. and in the next parliament by ftat. 

4 EA. III. c. 9. to be ftriétly obferved : the fame was more 
explicitly re-enacted by ftat. 5 Ed, Ill. c. 4. whieh requires 
the lands to be fufficient to anfwer to the king and his peo~ 
ple, if grieved. -<® 

‘Tur farming of counties and hundreds ted to much op 
preffion and diforder. It foems, that in former times all 
the counties in England were affeffed to a 5 | 







and all the hundreds and wapentakes in the theriff's 
were rated to this ferm. Afterwards, fays the aét, appro-~ 
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hundreds and wapentakes for the old ferms only ; but now 
of late the theriffs had been charged with the whole increafe, 
iy Amounting to-a great fom, which was a fort of difherifon 
to theriffs, and tending to the oppreffion of the people. It 
was thought this would be remedied by annexing to the 
“counties fuch pundreds and wapentakes as had been lett by 
the prefent king ; and this wasdone by fiat. 2 Ed, Il. c. 12. 
which alfo direéts that they thould never again be fevered. 
* Again, becaufe-theriffs had lett hundreds and wapentakes 
atfohigha ferm that the bailiffs could not pay the ferm 
without extortion and mal-practices, it was enacted by 
fat. 4 Ed, Ill. .c. 15. that theriffs thould Jett them at the 
+. dldferm, and not above ; and if they did, they were to be 
To preventwone inftance of extortion, it was enacted, 
\ by flat. 4 Ed. Tl."e. 10. that theriffs and gaolers fhould 
receive and fafely keep all thieves and felons detivered to 
them by conftables and townhhips, without takirig any thing 
for fo doing ; and they were to be punifhed by the juftices 

of gaol-delivery, if they acted otherwifc, 
In the 14th year of the king, the office of theriffs un- 
derwent a fuller confideration, and fome provifions of a 
| more general nature were devifed for the reformation of it, 
| Te hiad been the practice for theriffs fometimes to have 
s of their bailiwick from the king for term of years = 
4 * this was Bund to render them more fecure in their mifcon- 
duét, “and all the evils complained of became thereby more 
It was now ordained, that in future no the- 
riff fhould continue in office more than a year, and then a 
new one fhould be appointed in his place by the chancellor, 
treafurer, and chief baron of the exchequer, taking to them, 
the two chief juftices, if they were prefent: this was to be 
“done on the morrow of All Souls, at the exchequer", Be~ 

= Ch. 7, confirmed by Mat, 28 Ed. IHL. ¢. 7. 
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exown had, at diyers times, granted out parts of the fame CHAP. XIU, 
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‘XM. fides re-enacting the before-mentioned provifions about let» 
ting bundreds to ferm, it was ordained, that fheriffs fhould 
put in bailiffs and bundredors, having lands within the 
bailiwick, for whom they would anfwer, The theriff’s 
bufinefs was to be done by fuch bailiffs and hundredors and “ 
their under-bailiffs, without any out-riders, as they were 
called, and others who had Jately been employed by theriffsy 
and had committed great excefles: the fame of dailiffi- 
srrant, as they were termed, who were no longer to be ia 
counties, but where they were ufed in the time of Edward I, + 
and no more than one in a county. Thefe dailiffi-errant 
and out-riders were deputies to the above officers; and as 
they were on that account lefs refponfible, fo were theymore 
iniquitous in their employments. All others who had baili- _ 
wicks or hundreds in fee, were to put in fuch bailiffs as 
they would anfwer for; and if they lett them, it was to 
be on the old ferm. If fheriffs, or their fermors, offended 
againft this act, the hundreds and wapentakes where the de» 
fault was, were to be feized into the king’s hand, and them- 
felves committed to prifon till they had made fine to the 
king : the fame of thofe who had bailiwicks in fec, upom 
default of their bailiffs: theriffs were alfo to put in fuch 
gaolers as they would anfwer for *. 

Notwitustanpinc Magna Cherta bad direted that 
fheriffs fhould hold their tourn after Ea/ler, and after A/i- 
chaelmas yet it Seems fome fheriffs, not attending to thar 
adt, held their tourn fometimes in Lent, and fometimes af- 
ter the Yule of Auguft; feafons heretofore fet apart for devo- 
tion and harveft. It was therefore enacted, by ftat. 31 Edy 
Il. ft, 1. ¢. 15. that the tourn fhould be held twice a-year) 
‘once within a month after Laffer, and once within a month 
after Michaelmas ; and if a theriff held it any otherwife, | 
he was to lofe his tourn for the time, ‘The laft at about 
theriffs in this reign was ftet. 42 Ed, III. c, 9. which, « 
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tothe exchequer, ordains, not only that no fheriff, but that” 
no under-fheriff, nor fheriff’s clerk, fhould abide in his 
office more than a year. 

As to coroners, it was enaéted by ftat. 14 Ed. III. ft. a. 
¢. 8. that no coroner fhould be chofen unlefs he had lands 
jin fee in thefame county, fufficient to enable him to anfwer 
the people, Again, all’coroners were to be chofen in full 
‘county by the commons of the county, of the moft meet 

* and lawful people that were to be found in the county, to 
execute the office, except in cafes where the king or any 
lord, by his franchife, had a right to appoint *. 


ni 
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Judicature in Parliament—in Council—The Court of the 
Steward and Marfoal—The King’s Bench—Error'in the 
Exchequer—Fuflices of Affe and Nifi Prius, e— 
Attaints—Procefs of Outlawry—Execution of Writs— 1 
Qualifications of Furors—Law Wager—Statute of Feo 
fail—Pleadings to be in Englifh—Statute of Treafins— 

_ Riets—Of Indiftments—A Fury de Medictate Lingua— 
The Begefit of Clergy—Of Pardons—Preceft of Capias 
& Exigent—Origin of Fuflices of the Peace. 


EVERAL regulations were made by the parliament 
in this reign, for the better and more regular admini~ 
* firation of jultice. Thefe confifted partly in « new difpofi= 
tion or arrangement of the courts, and partly in providing 
‘new remedies. We hall firft {peak of the former. 

‘Tue mot ftriking change made in any of the courts 
was that which regarded the high court of parliament. The 
jullicature exercifed by this fupreme tribunal has been ex- 
plained in the former part of this Hiftory*, What was 
then faid, was founded upon the teftimony of very feanty 
materials, confirmed by the analogy obferved in cotempo- 
rary judicatures, and the experience of later times. To 
thole later times we are now arrived. In the reigns of 
Edward I. Il. and IIL. we find records of proceedings in . 
parliament, which inconteftibly verify what was before de- 
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ISH Law. 
livered on the judicial charaSter of this affembly, and fur- CHAP, ; 
-nith materials for forming an.accurate judgment of its judi- 
ature, whether civik or criminal, From them alfo may 
. _ be collected fome intimation of the judicature of the coun- 
‘cil, and the way in-which that court, and the courts of 
exchequer, king’s-bench, chancery, and commen-pleas, 
‘were-conneéted with, and dependent upon the court of 
parliament. If we had adheregl in this inftance to the me- 
thod we have rigoroufly purfued in al] other parts of our 
* hiftorical deduction, that is, to take notice of juridical fads 
as early as the remains of antiquity afford any notice of 
we thould have introduced the prefent obfervations 
in the reign of Edward I. but they were deferred to avoid 
repetition, and to accommodate the narrative to the rea- 
der’s attention ; which, as it was neceffarily to be much 
engaged, in this reign, on the alterations made in.the court 
* of parliament, it was thought, would be better prepared for 
fuch alterations by a itatement of the whole fubject ag the 
time, than by fcattering-it in different places? It mutt 
therefore be underftood, that what is now faid of the jurif- 
edidtion of the court of parliament is equally applicable to 
the reigns of Edward I, and II. and indeed, as we con- 
jeture, to all the reigns preceding, from the origin of the 
Norman conftitution. 

‘Tua great extent of the jurifdiction of parliament in 
judicial matters, fees owing to the idea of fuperintendence 
and fupsemacy attributed to that ailembly by the people. 
Te was thought, that the parliament to redrefs all 
Se i comcety al sheen: and geoee all HAGIOMS 

© with which a man was prefled either in his perfon or pro- 
| pertys In confequence of this notion it happened, at 
every meeting of parliament, that petitiens poured in from 
| all quarters, not only upon fubjects of public and national 
« -eoncern, but for relicf in private affairs. “Thefe petitions 
~ were exhibited by all forts of perfons, upon all forts of 
hake oper 
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titioners thought moft defirable in their fituations. When 
petitions were fo numerous, and the objects of them for 
multifarious, it could not but happen that many were fri- 
volous, and many were fuch as evidently belonged to an- 
other jurifdi@tion. To diftinguith between thofe that.“ 
were properly within the cognizance of parliament, and. 
thofe that were not; and alfo in order thatethofe which 
belonged to other courts, might be duly remitted thither; 
certain prelates, earls, barons, and others, were appointed 
in every parliament to be recievers and tryors of petitions, ° 
‘Thefe were to examine all petitions, and upon full/confi« 
deration thereof, were to indorfe upon them what eourfe 
was to be purfued by the petitioner to obtain redress re~ 
ferring him, according to the nature of the cafe, either to 
thesfull parliament, to the council, to the chancery, or to 
fomie of the other courts. It was for this reafon that the 
Yeciewors and tryors of petitions are ranked by Fleta among 
the king’s courts ; tho’, as he fays, their bufinefs was not 
to determine, but only to hear-and examine, and make 
their report®, ‘This is the outline of the court of parlia~ 
ment, the features of which deferve further confideration, « 
‘TuxRe was one circumftance common to ail thefe 
fetitions, that they were addrefied either a no/ire /eignour 
le reiy et a fon confeil, &c. or to the king fingly, without _ 
naming the council at all ;tho™the former was the more 
common form, As to the matter of theft petitions, itwill 
be difficult and unneceflary to {peak of them particularly: 
the curious reader, by cafting his eye over the parliament- 
rolls of this and the two preceding reigns, will judge whe= 
ther what was above faid of the extent of this judicature _ 
is well founded. Petitions were infinite as to the particu- — 
lar objedts of them ; but they may be divided into twoge= 
neral heads ; namely, fuch as were the original commence+ 
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‘ment of.a fuit, and fuch as complained of esror or delay in CHAP. X1¥ 
- any fait depending in the courts below. 
“Pas manner in which petitions were treated, is beft 
for redrefs, very commonly contained matter 
‘was properly cognizable only at common law; in 
fuch cafe the reciewors and tryor:, upon examination of the 
matter, would indorfe the folléwing anfwers: Swe a la 
cumin ley, fut brief de trefpafiy, ot aixi de manace il wou 
and the like. If it was in’fome matter "of the reventie, 
the anfwer would be, Soit mande as trefortr, et barons de 
Péxthequer, que diewes et forches les roules et remembran- 
ces dé Vexchequer, & aiffi appellé aucuns de juftices, Pil be- 
* fiigne, facent utre a aie le dit———et que ley 
¢ demandent*, Tf the petition related to any of the” 
.. King’s charters or grants, the reference was ufually to 
the chancery, which feemed to have a nearer connedtion. 
with the council than the other courts. “An anfwerto éne 
petition is thus: Soit coffe petition mande en chancellerie, et 
itleg; foient bons genx affignes d'enquere, en la prafence 
&s aufeuns de la chambre, sils y orlkillent oftre, fi les cbofes 
coutenrie en la petition fait veritables: et I’ enguefte iffint 
prife, et retourne en chauncelleric, le chaunceller vene'le fait, 
 Bee*. et, appellex te fenefebal de la chambre, eu fon liew= 
WP pealnts, 2 les ferjeantd le rei, et eufewas des jufices, flint 








P il vera que foit a faire, e vier les refoms pur le voi 
: tad face outre droit et refon. : Soit 
F ; tian sande en chanctlleri appelle lé * 
ie reigne, et olex les réfams dune part et d'autre, 






outre fait droit". fit was's matter for the 
‘of the Council, pepe Sele \ edostrd 
: Veigue devant la townfaile et declare la matere 
en la petition. x 
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manner in which the parliament difmiffed-certain applica— 
tions for redrefs, The petitions themfelves are rather ex- 
amplesof what the people expected from the parliament, 
than of the jurifdiction really exercifed by it, 
petitions to parliament we find fome indorfed with 
anfwers : Coram rege & magno,concilia; and 
an anfwer concluded with thefe words, ¢¢ iffint fuit, ref- 
pondu en plein parlement. Tele and the like anfwers, 
it fhould feem, fignified that the parliament had heard and’ 
decided upon the petition judicially, by’ folemn judgment 
and an award made upon it. Matters that were determin- 
‘ed in this manner by the parliament were thofe for which 
the common law had no remedy, or which were of too - 
great importance to be referred to the council, the other 
tribunal, next the parliament, for fupplying the defeats of 
tthe common law. In this way were wigiecl ealoeee. 
patliameet exhibited and difpofed of 

‘Tre manner in which petitions for direction in fuits i 
pending in the courts were entertained by parliament, will 
appear from a few inffances where fuch interpofition was 
made. In the 21ft year of this reign there is a petition to” 
the king and council, ftating that the parties were implead- 
ed by writ of feire facies before the juitices of the common 
bench ; which plea-had been fix years depending, andthe 
judges could. ot yet agree upon the judgment, though 
they had been frequently comnianded by the king fo. 
the petitioners therefore, ftaung themfelves to 
aggrieved by fuch delay, prayed the king that 
command the ‘chancellor, or the clerk of the n 






which they doubted sont ates ec eee 
the land, and fo might be finally determined by their advice + 
and that of other learned men®: the anfwer to which was, 
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“eétincil, and upon view thereof, due difcuftion fhoald be had. 
‘Many inftances of fuch applications to parliament might be q 
a * ; 


Tr was not only by petition of the parties that fuits de- 

in the courts below wére brought into parliament, 

but alfo on the Motion of the judges themfelves, who, in 

‘cafes of doubt and Wifficulty, whuld rather take the advice 

pf the parliament, their own judgment. In 

the 4oth year of this Hing', Thorpe Gays, that he and Sir 

| - Hugh’ Green went together to the parliament, where there 

were prefent at leaft twenty-four bifhops and earls, and 

afked the opinion of thofe who had been the makers of 

* the Inte flatute of jeofail, concerning the alteration of a 

record. At another time,” the fame judge fays*, we 

ts were commanded by the council, that when any cafe of 

doubt thould huppen, we fhould not go to judgment: 

without good advice: therefore, (adds he, iif the cafe 

s€ then before the court) go to the parliament ', anid as they 

% will have us do, we will, and otherwife not.” Infances 

of this kind of reference were frequent in this reign, when 

‘the conttant fitting of thar affembly afforded more oppor- 

Se on oe gee, ast eapel former pe- 

* om It was in the fpirit, and in purfuance Of the prace 

> then in ufe, that the famous ftatite of treafon, 25 Ed. 

' ee ose cas edd Penis 

5 arife, not precifély within the terms of that aét, the 

I ot at anim thi ch Sulsapion, bas 
es ee ee 

| Sahel slag lag pene 

‘elated chiefly to civil airs Tk was not lels common to 
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parliament in criminal matters: upon which the 
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Poomaphanr rvs parespear sess is 
‘or take fuch other ‘fteps according to their cafe, as the 
common law prefcribed. But criminal profecutions were 
inftituted in parliament in another way than by petition. 
J ‘The lords conftituted a great inqueft, which was to pre- 
f fent and try each other. There are numberlefs inftances 
of fuch a jurifdiGtion all through this reign. In the fourth 
year we find a ftring of articles ing Roger Mortimer 
with certain treafons, felonies, “and mifdemcanors. At 
: the end of the record it is faid, that the king charged the 
E earls, barons, and peers of the realm, with the fame ; upon 
i which the faid earls, barons, and peers, having examined 
all the articles, returned back to the king in the fame par- - 
liament, and all pronounced by the mouth of one of them, 
that the matter contained in thofe articles was notorious to 
them and to all the people / wherefore they, the faid earls, 
barons, and peers, as judges of parliament, by affent of 
the king in the fame parliament, awarded and adjudged, 
that the faid Roger fhould be drawn and hanged as a 
traitor ; and order was accordingly given to the earl maf- 
thal to.cxetute the fentence™. It appears very clearly from 
this café whe were the judges in fuch parliamentary trials ; 
namely, that the lords were to fit in judgment on tach 
other, as peers. But the enormity of the offence which 
‘was to be punithed in this parliament, and which was no- 
thing lefs chan the murder of the late king, extited a fore 
of refentment in the parliament, and carried them further 
than the lawful bounds of their jurifdition ; for they paffed 
fentence of death upon feveral commoners. To prevent, 
however, this being drawn into precedent in future, the 
parliament caufed the following memorandum to be en= 
tered on the roll: That it was affented and agreed by the 
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the peers had taken upon them to give judgment, with the 
king's allent, upon certain perfons who were not peers, 
_-Yetno peers in future should be held or charged wo give 
+ Judgment on any other than their peers *. 
‘Iw conformity with this refolution, it appears in the 
fame parliament, among the placita cerena, when Sir 
Thomas’ Berkeley was to be tried for the fame offence of 
murdering the king, and he alledged he was out of Berke 
fey-caftle at the time, and therefore not confenting to the 
miirder, that the record runs thus: de bec, de bone et male 
ponitfe surer PATRIAM. Idee venerunt inde JORATORES 
coram domino rege in parliamente fue, Be. 
| ° Aut thele profecutions in parliament were brought for- 
| ward by articles exhibited ; but who were the perfons ap- 
+ pointed to exhibit fuch articles, and to ftand forth as profe- 

cutors, does not appear. ‘Towards the latter end of this- 
_reign the commons took this burthen upon thefnfelves 5 
| and among theif other petitions, began to exhibit aceufa~ 
tigns for crimes and mifdemeanors againft offenders who 
were thought to be out of the reach of the ordinary courle 
" of the law. In thefe profecutions the king and lords were 
confidered as judges, ‘The frit of thefe is inthe 42d year 
‘of the king, when Sir Yobn Lee was impeached by the 
scommons for mal-praétices while fteward of the houthold, 
and for fraud in fome private tranfactions ; concerning all 
which he was heard before the great council? In thé goth 

the commons preferred impeachments againft many 
© Uefisquents, snd the were tried by the lors. ‘Thus was 
this formidable mode of profecution by impeachment of the 
commons firlt fet on foot. ' 
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Tue tribunal~next in authority to the 
the council. Sateen 
mame, and there was befides more than one alfembly of 
perfons called the council, much difficulty has arifen in en- 
deavouring to diftinguifh between them. We have feens 
that petitions to parliament in private matters were ad- 
dreffed a noftre feignour ke roi, et a fon confeil. The king 
had a council which confifted of all the lords and peers of 
the realm, who, it fhould fem, were called together by 
him at times when the parliament was not fitting: this 
was called the grand council, as well as, the’ parliament 
(being, probably the original commune concilium regni, be- 
fore the commons were fummoned thither), and was fo 
termed to diftinguifh it from the other council, which the _ 
king ufed to have moft commonly about him for advice in 
matters of law. This Jaft council (which in effet ap- 
‘Pfoached very near to what has fince been called the privy 
council) confifted of the treafurer, chancellor, juftices, ba- 
rons, the keeper of the rolls, the mafters in chancery, the 
chamberlains of the exchequer, jufticessin cyre, juftices 
affigned, jultices in Wales, the king’s ferjeants, the fez 
cretaries of ftate, clerk of the privy-feal, clerk of the ward= , 
robe, and fuch other perfons as the king was pleafed to.ad— 
vife witht, In both thefe councils the ‘king fat as judge, ; 
and caufes heard there were a 
concilio. = 
‘Tue nature and conflitution of the former of “thefe two 
councils is lef known to us than that of the latter 5 but it 
may be difcerned, that both of them: up a very dole -, 
correfpondence with the parliament jo that caufés were 
adjourned from thence into cither of the councils, | 
were there heard and finally determined. Inftances of | 





adjournments into the inferior of thefe councils were’ very” 


+ Vid @. 24 E410, R 2. 5. » 
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» the king being feléom without 
Rgiiiguachcaieany toes ana 
( aaecicaeammtee bs. ate 
vinta the great 
nom fh anti as git was feldom called; 
it did fit, he omar: 
“commons, to make ordinagces, or determine matters 

thatwere agitared and remained ynfinithed in the laft par 
fiament. “The impeachment before-mentionediwhich the 
commons preferred againtt Sir ‘fobn Lre in the 42d year 

of the king, was finally determined by the great council’ : 
and probably many other matters which appear by the rolls 
. to baye been determined by she cewncil, might have been 
heard by -council; but owing to the appellation 
being “it is not now eafy to diftinguith the one 
“from the other. ‘The method of addrefs to the two councils 
was, Jike that to the parliament, by petition ; and the ob-" 
jeets of jurifdiGtion there were {uch queftions, whether civil 
-or criminal, for which the law bad not fufficiently, or not 
atall, provided. The king's council ufed to fit in dif- 
ferent chambers that were about the palace; fometimes en 
la chambre de peincte ; fornetimes en la chambre blanche, or 
_ enlachambre de mareelf; and, as tome fay’, en ta chambre 
| des etgiles 5 10 which place of their fitting the general re~ 
wof certain writs in this reign, coram nsbis in camerdy 

, red* » it very often fat in the chauncery. 

| Havin premifed thee obfervations upon the ftate of 


i in parliament and the council, the alterations 
|g - tellgoeclaerh in this reign will be 
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among the judges, and b: Poet To ‘remedy o 
iges, and by other, To ‘remy 

in future, ‘it was ordainéd, that henceforth'there 
~ ‘every parliament, be chofen a prelate, two earls, and two _ 
“barons, who fhould have commifiion and power fromthe. 
king to hear, by petition delivered to them, ,allicomplaints 

of delays or grievances done to them. 8 were.to 
have power to caufe to come before themat Weltminfter) 
" or elfewhere, the tenor of records and procefles of fuch 
judgments fo delayed, and to caufe the jultices who were 
then prefent to come before them to hear the caufe and 1 
reafons of fuch delays: which and reafons beingdo 

heard, they, by advice of and that of the chan- 

cellor, treafurer, the juftices of the one bench and of the 

other, and others of the king’s council, as many and fuch 

as they fhould think convenient, mnwweny Saeed 
goad accord, and make a good judgment, and z | 
fach accord fo taken, the tenor of the record, to 




















fords to the cst uhe, al he tl ed a 
judgment fhould be given, according to which the 
fhould be commanded to proceed to give judgment. 
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ters, it enaéts, that none fhould be oufted of his franchife 
‘or his freehold, unlefs he were duly brought in to anfwer, 
_ find was fore-judged of the fame by the courfe of the law 5 
‘if any thing was done otherwife, that it fhould be re~ 
and held void. It was thought not fufficient to 
fuch proceedings to be void; but, fuggeftions to 
being often falfe ot malicious, it was enatted, by 
Ed. Til. c+ 18. that to prevent fuch for the fu- 
all perfons making ions fhould be fent with 
them befole the chancellor, treafurer, and the council, there 
to find furety for profecuting their fuggettions; and if the 
| fuggeftions were found evi, that the party fhould incur the 
1 fame penalty as the adverfary would if conviéted, and then 
© the matter fhould be left to the procefs of the law. This 
Jatter claufe was repealed in the next year, and inftead 
thereof it was ordained’, that a perfon failing in proof of 
his fuggeftion, according to the former ftatute, fhould be 
commanded to prifon, till he had agreed with thé defendant 
| forthe damage and flander he had fultained, and belides, 
gpade ranfom and fine to the king. 

Exruer the evil was not abated by thefe ftatutes, or the 
uneafinels of the, people required further declarations of 
the parliament on this fubjeét. We find, about four years 
‘after this, an-act which feems to give a finithing blow to 
all extraordinary judicature whatioever, whether civil or 
veriminal,, The commens having again complained that 
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; fener coud conten Saeco 
judicial authority, both civil and criminal. . 

Tus much has been faid of the fupreme courts 
coram rege in parliament and in council, We 
ceed to the inferior courts. If thefe were taken in‘ 
der to which they feem intitled by the dignity of 
we fhould firft (peak of the gwo courts coram rege 51 
ubicunque fucrit in Anglid, and that in cancellarid, But, 
we thall firit (peak of the court of the fteward and marfhal 5 
a tribunal, asewe have feen, once of great eminence, but . 
now finking both in jurifdiétion and importance, owing to 
the increafing authority of the king’s bench, which derived — 
perhaps fome of its cognizance from this court, E 

Ir was enatted, by ftat. 5 Ed. III. ¢. 2. that inquefts 
Reward and before the fteward and marthal of the king’s houfe fhould 
be’ taken, by men of the country thereabouts, and not by 
men of the king’s houfe, except in cafes of contraéts, co- 
‘venants, or trefpafies made by men of the king’s houfe of 
the one part and of the other, and within the houfholé, 
according to the ftatute made in the time of Edward I*, 
Te was ordained, that if any one would complain of error 
in this court, he thould have a writ to remove the record 
and procefs before the king in his place, that is, in the 
king's bench: fo that the king’s bench was confirmed in 
that appellate jurifdidtion, which the court of the fteward and 
marfhal poffcfled once over the other courts. “This act 
was confirmed, or rather re-enaéted, in ch. mci 
flat. 10 Ed. III. 

Tue recenalig the peovidoos of dir ui sale 
petitions of the commons again{t this court during this, 
reign, Qhews that its jurifdiGtion created great jealoufy and’ 
difcontent." In the 2sth year of the king, the commons * 
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prayed, that none of the king's fervants im one CHAP, 
pte ag ales pale mh - 
‘have been confining this court wholly to thole of the 
houthold”. In the soth year, it was prayed, that the 
+ leward and marfhal fhould hold plea of nothing but what was 
Contained in the ftatute of erticuli fuper chartas ; and that 
Recorder pepe rend 
ing’s ‘predence, or gheiplace of the houfhold, and not 
from both ; and that the feward fhould keep his feflion 
+ Within three miles of the king"s prefence, “To this it was 
anfwered, thatthe twelve miles fhould be reckoned cither 
from the king’s prefence, or from the houfhold, and not 
“from both‘. In the fame year it was ftated to the parlia- 
. ment by the commons, that there was great complaint of 
the marfhal’s court throughout the realm ; in anfwer to 
which the parliament defired that the grievances might be 
Specified“. In the following year it was prayed, that the « 
marfhal might not intermeddle in that part of Southwark 
which was called guildable*; and again, that ft might be 
declared by Statute what pleas the marfhal Should hold, and 
that prefcription might be allowed before him, as well as 
hefore other juttices of the kipg’. But after all thefe com- 
plaints, this court was left to continue upon the ground of 
the above ftatutes and the old common law. 
Se‘Tirere appears nothing new refpecting the court com The king's: 
van vege ubicungue, Sc. commonly called the king’s bench, 
lunlefs the frequent mention of the mar/bal, as the officer 
“and gaoler, may be confidered as fuch. We find the mar- 
-thals of the king’s bench fpoken of very familiarly at the 
* . beginning of this reign; efpecially in ftat. 5 Ed, IJ, c. 8, 
_telating to the bailing of felons: as this aét ftates fome 
things very particular, it may be well to give it at length. 
It begins with complaining, that perfons indicted of felo- 
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“XIV. qnies, robberies, and thefts, ufed to remove the indidtment ' 
before the king, and there furrender themfelves; upon 
which they would be let to bail by the marfhial of the king's: 
bench, as were alfo perfons appealed, whom an 
exigent had been awarded. As this was dangerous + 
offenders loofe upon the , it was neceflary fome rex 
firaint fhould be put on the 1 's power of bailing 
it was therefore enacted, thay fileh perfons Mrould be kept 
in prifon ; and if any marthal was complained of within 
term for doing otherwife, that the juftices fhould dlo what > 
was right. At the end of every term the marfhals were 
fo chufe the juftices, previous to their departute fromthe 
place (fuppofing, as was fometimes the fact, that the king's 
bench fat in many different partsof the kingdom in different 
terms) in what town they would keep their prifoners y, and, 
there they were to hire houfes at their own colts for i 
“pf fuch prifoners, and were not to fuffer them to wander 
abroad neither with bail nor without; and if any were 
found wandering, the marfhal was to be imprifoned for 
half a year, and ranfomed at the king’s will, After the 
fiarute had made this provifion for the marfhals of the king’s . 
bench, who it fhould feem were deputies intrufied on oc 
cafion of removals of that court, it enacts, cefpedting the 
marfoal, that it fhould be done within the verge, as stafon 
fhould require. A diftinétion, and at the fame time a fort 
of connexion is here marked between the marfhal of the 
werge and the marfhals of the king’s bench, which feems 
to juftify a conjettuce that this officer was adopted from the 
court of the fteward and the marfhal. In the 22d year of 
the king, the commons wanted to carry this law againft 
the marfhals {till further ; for they prayed, that if they lot 
any body at large, who was committed for the peace, they 
might anfwer im damages ; but this was refufed«. pi 
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tors Hy fuch removals, it was ordained by flat. 2 Ed. IU. 
; “before fuch j 
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. by the chancellor, and two juftices”. 
ct If, &. 1. c. 12. that where a man complained 
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» he thould be bound to anfwer to de king. 

this , named FitzeFobn, faid, that fo it would be, 
iptorided it appelred of record that be veallyvas a debibe 
‘Dut not, if itonly appeared by furmife or juggefion made, 
for then he ought to be brought in by procefs, &c.* This 
“Was putting it upon the footing of the other courts ; and 
—, Ta ae gd the commons prayed that 
‘fome remedyMfhould be had where perfons were called into 
Seti fertinn without procels, contrary to 
tthe ftacute made in the 42d year of the king * before mew- 
tioned, ‘The anfwer to this was, thar if any fpecial com- 
-plaint was made, remedy might be bad; fo that thefe fug- 
sections in the exchequer (which were in fact no other 
than petitions, or ills, as fince called) were left upon the 


















The commiffions pases = 
‘of syer and terminer, and of gaol-delivery, received 
It was complained that felonies had 


sich encouraged, not only by pardons, 
an inattention to a ftatute made in the time 


and if the one was a clerk, and the other a layman, 
a5 together with another of the coun- 
ethan, a 
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ip Wie" Banute of Pork, in the preceding ircign’y which 
confined it to cafes, “ ifthe DEMANDANT fay the, 
‘twas now enaéted*, that all fuch inquefts to. be 
“eplea of land thould he taken as well a the fut of the 
asof thedemandant, witha fiving of all 

pointed by thefaidfatuteof York, By sta hc 
it was ordained, fefpeCting three of thefecommiffions, 

good and difereet perfons, porate: 5 eater po 
could be found fufficient, thould be affigned in all the 

ities in England to. take affifes, juries, and wes 
and to deliver gaols 5 na Sts, in oad oie 
2 4 of nifi prins was further a 
D Rleete nas «chen cai 

it has continued ever fince; thefe are iftat, 
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paneled. _eepengnees Sontag arsed 
ad, IL, c, 16. that, in the king’s bench, a wif prins thould 
begranted before any jufticeof the court, if any of them went 
into that part ; ifnot, then beforeany jultice of the common 
pleas, ata certain day to be agreed ; and a tenor of the re~ 
cord:waste be delivered or fent t him, under the feal of the 
shief juftice of the place; at which day he was to take the 
- inguet, and returnthé verdict under his foal, with the writ, 
the tenor, and the pannel. Thefe were to be received in the 
king's bench and enrolled, and thereupon judgment given 
according to the verdict. Such juftice of the common pleas 
‘was to have’ power to record defaults and nonfuits, the fame 
as if the nifi prius had been granted before fome juftice of 
the king’s bench ; after which defaults fo recorded and re- 
turned, the juftices were to give judgment upon the record,” 
“Thus far refpecting iffues depending in the king’s bench: 
the like courfe was to be purfued in regard to iflues in the 
ad pee Further, it was provided, that fhould no 
either bench come into the country where in- 
cron ue whe ken, ton Ge of a! ol 
“be granted before the chief baron of the exchequer, if he be 
@ man of the law (which, it feems, at this time he fome- 
times was not) with the fame powers as were given to 
the juftices of the one bench or the other. If peither any 
nor the chief baron came into the country, then 
nifi prius was to be granted before the juftices affigned 
take allifes in thofe parts, fo that one of the juftices af- 
— ‘a juftice of the one bench of the sah 
“Fejeiee fovea} with the fave vethoiey 
above to the juftices chop ene beach ot ct, 
+ was! direéted, that dhould one party demand the tenor 
‘of the record, to deliver to the juftices before whom the 
ifi prius was granted, in order to prevent any fraud or da~ 
a mage 
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hagebelir As the 
by the ftatute of York to’ 

wverdi€ts of aflife and of ings 
defaults, it was ordained, that 


Tie the 2cth year of this* King, it WWF onianedy star 
justices of affife fhould have commiffions authorizing them 
to enquire in their feffions of theriffs, efcheators, bailiffs of 
franchifes, and their under-minifters; and alfo of main- 
tainers, common embraceors, and jurors in the country, 
if the faid officers took any thing for the execution of their 
office, as for making pannels, or putting in jurors fulpetted 
and of evil fame; and if the faid maintainers, embraceors, 
or jurors took reward of the parties to prevent the courfe 
of juftice, This proceeding was to be as well at the fait 
of the king as that of the parties ; and therefore, fays the — 
ftatute, the king has commanded the chancellor and treafi- 
yer to ear the complaints of all perfons fo aggrieved, and 
SIE wee nee 

‘HE other Iteration in atm 
prius was effected by ftat. 42 Ed. Ill. c. 11. ean | 
plained thatthe pannels of inquefts were not returned be- | 
fore the feffions of the juftices at nifi prius, and otherwife; 
fo that the parties could not have knowledge of the names 
of the perfons to pats on the inqueft, whereby, fiys the fla- 
tute, divers of the people have been difinherited and op+ 
prefled. To remedy this it was now enaéted, that no in~ 
quelts, but affifes and deliverances of gaols, fhould be ta~ 
ken by-writ of nif privs, nor in other manner, at the fait 
of any one, before the names of all thofe who wereto pals 
in the inqueft were into court. Thus far of nif’ 
pris. As to alfifes, it was dircéted, that fheriffsfhould © 
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Ie was further directed, i 
that bailiffs of franchifes thould, under the 
make their return to the fheriff fix days before 
feffions. © +¥ 
‘Tar’e two adts of the 14 afl 42 Ed. III. defervea par 
ticular notice. It is probable, that before the 14 Ed. JIT. 
there ufed to be no record made out for the trial at wifi 
_ prius; which being before a juftice of the court where 
vba dbgadppgairerts! oo 
to inform the judge; and the authority to try the iffue 
‘refted wholly on the judge’s commifion of nif prius. 
‘Whether before this a& there might not be fometimes fuch 
‘a copy made, can only be collected from probable conjec~ 
“tre 5 but after this aét, it became both expedient and re 
quifite that a tenor of the record thould be male, which 
has fince been called the Nifi Prius Record: upon which 
; fghejudge “ returned the verdia,” as the aft fays, making 
Swhat has been fince called the Po/tea, from the initial 
word in the form of the return. 
| * ‘Tite alteration effected by tat. 42 Ed. ILI, was this. 
We have feen that heretofore certain writs uled to be made 
“returnable before the juftices itinerant, fometimes with a 
claufe of nifi prius, fometimes without’. It is probable 
this: + not yet wholly cut of ule, and that this! 
- ftatute: » when it {peaks of “ writs returned at 
, “the fap hebedenbe eof 
ee * thatthis claule of niff prius was infect 
Z OR pag cheer sing 
" ‘prius, but alfo in the writs of 
diftringat, when the jurors were brought in 
‘of thofe writs, after their default on the venire 
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year of this king it was ordained, shat the juffices » 
in writs of ayer and terminer fhould be named by 
the court, and.not by the party, #s we have feen might be, 
ufually the courfe ‘, a 
“tT flood the commifions of allie and nif print, off 
terminer and gaol-delivery, at the clofe of 





len aiandon Gunennen 
' without fuing to the privy-feal: but neither of @ 
aE PR peer 8s 
‘48 fued forth not be 
jain pte, a ‘always been the ufage*. F 
} STATUTE waS'made in the 20th year of ¢ 9 i 
h had a reference to all the courts we have 
tioning, and was founded in a zeal for the due vittra 
tion of juftice to all the king’s fubjeds. This fare 
by ftating, thatthe king 42d commanded his juftices. 
todo equal law and execution of right toall his t 
owhether rich or poor, without any regard to perfons, a 
‘without delaying to do right on account of any I 
‘or Commandment from the king, or any other 5 and j 
‘Gs, that fhould.any letters, writs, or nents 
Pete fo the juices, tf to others deputed to ‘do lawl! 
(fight, according to the ufage of the realm, in difturbarice 
| © OF the law, or execution thereof; the juftices, and others. 
deputed, thould proceed to hold their courts and proceffés, 
BEE sw chap us vost Tt recites, that 
‘King had caufed all his juftices to be fworn, to take 
wo fee nor robe (that being the denomination under which 
part of their falary was paid) of any one, but the king orilyy 
their office ; eel phe 
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fwer tothe plaintiff ; and shough 
ed in court, and made default at a oes 
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great delayhappened in aétions by the” par- 
-quit-claim, 


or ‘other fpectal 
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< koe maa the deed, weuarve 


spe : wa witnefles came not 
% great juftices ramets I 
5 take the ocararrere go 
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‘the witnefies to be joined with the 

“Yn fata Ea. TLL. ft. 2. which communicated te 
"hen tet Enh sine ee 
‘of natural-born fubjedts, it was ordained, that in 

© Gueltions of battardy arifing upon that aét, the matter 
‘hould be certified by the bifhop of the place where the de~ 
‘mand was, the fame as where baftardy was alledged againft 
- on 
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by at. 38-Bd. HL. 1-.C. Tdecthat fuch corrupt 
times as much as he hadtaken, gnc 
chalf to him would fue, the other to the igs . 


}embraceors\procuring fuch inqucits were tobe punithed,in ~—* 
| (ttiedfame manner j-andeif fuch embraceor or jiror had not _ 
< ffficientito paythe above penalty, he was to be imprisoned 
‘eyeat. .Nojuitice or other minifter was to enquise cx 
“Gficie of fach offences, but only at the fuit of the party, 
‘oriof fome other. Such guards was it chought necetiasy to 





ere: TM 
’ peewee! OF THE 


‘XIV. bodies in the city of London, atthe fuit of citizens furs 
Tr Mmifing that they were debtors, and could be proved fo by 
their papers, tho” they had no deed or tally to produce: it 
en ee eee ae 
to bis low by people fufficient of his condition againft fuch 
oehe Te Sr) mi 
x the inquett unlefs he chofe ; but if he would with 
" Seiten, bese cl» com = en telat 
than mere papers. Thus the wager of law againit 
mere papers (and d fortiori againft verbal teftimony) was 
fecured to the citizens of London, as firmly as it was be= * 
fore practifed in the common-law courts, yest 
‘As to the @hd end objeat of fits, whetber.civil or <8: 
aminal, it was ordained, by ftat, 38 Ed. I. fs 1.0.3. « 
that all fincs taken before jultices fhould be in the prefence 
of the pledges, and the pledges were to know the fumof 4 
the,fine before they departed. 
oe ~ Weave before (cen * how ferupulous and nice the:eld 
l. pleaders were in every point of the procefs and proceeding 
inan a@ion, fo as to cavil at miftakes iti fyllables and let- 
ters. As many of thefe miftakes were owing to the neg- 
ligence of clerks; and they were never in themfelves of fuch 
importance as to deferve all the attention that had been paid 
tothem, it was thought prudent to remove fome of thole fri- 
volous objections by a parliamentary declaration. It was 
accordingly enaéted, by ftat. 14 Ed. Ll. ft. 1. c. 6. thar 
‘by the mifprifion of 2 clerk, in any place (that is, court) 
whatfoever, by ‘miftaking Wega eee 










pena ny ee ‘or in other manner, 
haftily amended in prs eres 
pans nn 8, settee i | 
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. ‘This is the firtt of thof provifions, which in lat- 

% ry A co called Statutes of Jroraine and 
Ainendment. 

‘ Sous farce epulsion on this faljeB was made by 
Mate 36 Ede HI: 12€. 15. which aét is better known by 
‘the alteration it made in the language of courts, direGting 
that allfindtters thould be there debated in Englifh, and not 
in#Frenchas hefetofore. “The lature fets forth as a reafon 
why the favs wen fo ill obeyed, becaufe “ they were 

‘pleaded, fhewed, and judged inthe French tongue, 
“© which was much unknown in the real, fo that the poo- 
ple (fays the a&t) which do implead, or be impleaded in 

«the king’s court, and in the courts of other, have no 

| knowledge nor underftanding of that which is faid for 

| Sithem, or agrinit them, -by their ferjeants or other 
of pleaders :”” for the better obicrvance, therefore, of the 
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Moevers whether in the king’s or other courts, before the 
«king's juitices or others, fhould be piesded, thewed de- 
fended, anfwertd, debated, and judyed in the Englifh 
‘tongue, and should be entered and inrolled in Latin 5 which 
Jatter was no more than confirming the ancient practice 5 
records of courts always having been in Jatin, 

‘Tuus the language which the Conqueror had impofed 
pon our courts (the ftrongeft balee of fervitude, por- 
haps, that could be deviled) was fullered no longer to 
Maintain vies ground. The victories of Edward having 

the Englith a declared Superiority over the defcen- 

_- dants of their former matters, feemed to mark this av # 

“proper time for fach « revolution, ‘ho’ the language cf 
. | Our courts, in.all argument and decifion, was hencefor- 
om Sys French fill continued the written 
the law, being that in which’ it had ufed to Jilp 
infancy, and to which in its maturer years it was {till 
as fort of mother-tongue. “Thus, many apt ard 
terms and phrafes were {till retained in debate, 
fou. U. Gg * and 











Taw, it was enacted, that pleas pleaded in any courts what- - 
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xiv. and converfation upon topics of law; “and the reports 
om of what palled in court were ftill taken and publifhed in 


—— 


Senden 


French} and fo continued for huridreds of years after. Tt 
was forefeen and intended by the makers Of this act, that 
much of the old language thould (till remain 5 for after the’ 
above change is ordained, there are added the | following re- 
fervations, ‘ramely, “ that the laws and cuftams of the 
 sealm, terms and proceffe» be holden and kept as befdre 


had been; and that by the ancignt erms and forms of , 


« counting * no man fhould be prejudiced, fo that the mat- 
« ter of the aétion be fully fhewed in the declaration, and 
« jn the writ;” which only meant, that though fuch. 
eftabliflied and known forms of expreffion were not in 
Enelith, yet it fhould be no breach of this ftatute. 

Our criminal law received fome improvement from fta~ 
tutes paffed in this reign. The reducing the crime of trea- 


| 


fon to a certainty by a parliamentary definition, as it freed 


the fubjectefrom the entanglement of ambiguous and un- 


known law, and, confequently, from the arbitrary deci- 


fions of judges, very eminently diftinguifhes this period int, 


the hiftory of our penal law. The offence of treafon in its 
original notion, as a crime againft the ftate, lay open to a 


great latitude of conftruction: not only direét brewches * 


of allegiance to the fupreme power, but violating the per- 
fons who were nearly related to, or attendant on, the per= 
fon of the fupreme magiftrate ; diforders of a public na~ 


ture tending to confufion and civil commotion; bold ~— 


and riotous breaches of the peace; affeGtations of extra~ 
ordinary influence aml authority, with {peeches of art 
bitious import, had at divers times been brought ¥ 






ct, in ps cafes, what was treafory and 

= what was not. Kiling:the king’s father or brother, or even 

beside ee received the punifhment of trea- 

fow*. In elie ‘Teign they had gone ftill further, In 

__ the 21ft year of the king, a knight of Hertiordthire for 

|°  eibly detained a man till he paid him gol. : this was held 

trelfon, betanje he was in fordoing guilty of aecrsach= 

| ang (as they called *it)s'or attempting to exercife royal 

power. 

~ PERHar? one great motive to raifing thefe conftructive 

> treafons, was the forfeiture which in fuch cafe belonged to 

the king. On the other hand, the lofs thereby fuftained 

_ by.lords, who would be intitled to an efcheat in cafe of fe~ 

Jony, and who at any rate incurred a diminution of the 

cafualtios of tenure by {uch forfeiture, might be a fpur to 
‘them to obtain fome perliamentary definition of this crime. 

” "The whole kingdom were interefted in a quéition that 

touched the lives of all. The determination above-men- 

§ioned created fuch an alarm, that a petition was pre- 

fented by the commons, in the fame year, ftating, that 

9 certain juftices had lately adjudged fome matters before 

* them to be treafon and accroachment of royal power j 3 they 

therefore prayed, that it might be declared in’ parliament 

what is the accroachment of royal power which thould oc- 

_ ¢afion to Jords a lois of forfeiture, and to delinquents @ lofé 

, of clergy. ‘To this petition there was given this evafive 

anfiver, that wherever fuch judgment was given, the points 
offltch weafon and sccroachment were declared therein *. 

~ "Tao’ the commons were dilappointed at this time, they 

“Sidr not fail of their objest ; for, inthe 2sth year of the 

Wingy there was a falemn déclaratioli by ftatute §, defining 
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heads: To cornpafs or imagine 
queen, or that of their eldeft fon and 1 
king’s companion, or the king’s el 
or the wife of the king’s eldeft fon and heir to levy war” 
againft the king in his realm, or be adherent to'the 
enemics in his realm, giving to them aid and comfort in 
the realm, or elfewhere; of which a man muft be prevably 
attainted of open deed by people of bis own condition, 
Again, to counterfeit the king’s great or privy feal, ‘or his * 
money ; to bring into the realm falfe money counterfeit to 
the money of England, as the money called Lujbburgh, ot 
other, like to the moncy of England, knowing it to be 
falfe, to merchandize, or make payment in deceit of the © 
king and his people; to flay the chancellor, treafurer, Or 
the king’s juitices of the one bench or of the other, juftices 4 
ineyre or of affife, or any other juftices afligned to hear 
and determine, being in their places, doing their offices : 
all the above cafes, fays the ftatute, fhall be judged trea- 
fon that extends to our lord the king and his royal majelty 5. 
and of fuch treafons the forfeiture of the efcheats belongs® 
to the king, as well of Jands and tenements holden of ane 
other, as of himfelf. . 
Arter defining what fhould be confidered as treafon | 
againft the king’s perfon and dignity, in which cafe the 
forfeiture belonged to the king, the ftatute goes on, and 
fays, there is another manner of treafon; that is, when a ~ 
fervant flays his mafter, a wife her hufband, or when a 
man fecular or religious flays his prelate, to whom he owes 
faith and obedience : and in thefe treafons, fays the fatute, 
the forfeiture of the efcheat is to go to the lord of the fee. 
Tus far did this a8 fpecify cafes of treafon, whether 
high or petit; the diftinétion by which they have fince’ 
known. “ And becaufe, fays the act, many other like 
« cafes of treafon may happen in time to come, which 
“ cannot be imagined or declared at the prefent time, ” 
“« 
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dto be treafon, happen before any Tow, 
tarry, without going to judgment, cs 
: dand declared before the king and - 
, Whether it ought to be adjudged treafon or 
method which we have feen it was ufsal 
forthe judges to take in other cafes of doubt and diffi- 
culty. This is followed by @ claufe that was intended, 
_, Probably, asa fatrdaction tathe commons, and an anfwer 
i * to their petition above mentioned. “ If, fays the flatutc, 
« any man of this realm ride armed, covertly or fecretly, 
© “ with menof arms againi any other to flay him, or rob 
im, or take him, or retain him, till he has made fine 
+ # or ranfom for his deliverance, it is not the mind of the 
% king, nof his council, that in [uch cafe it fall be judged 
 treafon; but fhall be judged felony or trefpafs, accord- 
“ing to the Jaws of the land of old time ufed, and as the 
«cafe required.” 

Tn was alfo enatted, that fhould any lands * tenements 
ybefore that time have come into the king’s bands, by judg- 
* ment of treafon, for any of theabove offences, and have 
been granted to any others, the parties injured might have 
fe writs of fcire facias againit the terres tenants, in which no 
sprowction was to be allowed. If fuch lands remained in 
the hands of the king, writs were to be granted to the 
fheriffs to deliver them out of the king’s hands without 
delay. By this laft provifion, fome partial redrefs was alfo 
given to thofe who had already {uffered by the opprefiion 

the old law. 
us did Edward, by abolifhing the many conftructive 
that had before been conjured up at the pleafure 
crown and its judges, make his fubjects cafy on a 
the moft important in our whole legal polity. ‘This 
te may be regarded in the light of a new* Magna 

fa, and a new pillar in our free conitjtution; the 
of treafon, if indeterminate and vague, being of it- 
Ge3 felf, 
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Tre law of treafon was further § 
Ed, IU. c. 12. Complaint was made t 
efcheators had feized, by colour of their office, divers lands 
and tenements as forfeitto the king, for the treafon of per ” 
fons then dead, who had net been attainted’ during their 
fives. It is declared by the abotg @atute, that the king | 
and his progenitors had been feifed of the forfeitures | 
avars of all times, of which right he did not mean to 
himfelf, but would continie fuch forfeitures "as had 
in his time, or that of his father (which isa 
that the king was entitled to certain forfeitures, without 
attainder, if the perfon fell in war); yet theking of his fpe- 
cial grace granted, that refpecting all forfeitures 
fell in the time of his grandfather «and: other, pro 
aS foon asean ingueft was returned by,the’ 
other commiffioner, into the chancery, the ten 
‘be put out of pofleffion, but fhould be fammoned by/ 
fecias to fate what anfwer he had to make, Inall © 
cafes of dead perfons not attainted of treafany it was'¢ 
dained, that they fhould not be fubjeé to any other for- 
feiture than the forfeitures of old time adjudged after the 
death of perions, by prefentment in che eyre or in the 
king's bench, as of felons de /eipfe, orof others. 
Ir may be doubted how ftriétly this ftatute was dbferved 5 
for, in the latter erid Of this reign, the commons 
that none of the king’s officers might feize lands or 
ments of perfons not attainted of treafon or felony i 
life-time *. a 
“Wuen it was declared that riding armed thould 
get be conftrued treafon (unless indeed when accompa 
‘with fuch circuniftances as made it a levying war) lfc 
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times were very common, and created 
the courfe of juftice, as well as the peace 
t liable to difturbance from fich armed 
The nature of thee tumults may be imagined 
words-of this ftatute, which provided for their 
Pu ¢naéted that no man great or finall, 
condition = (ckcept the king's fervants in his 
tan: and his minifters in executing his precepts, or 

i eprecepts of their office, and thofe in their company af- 
Ting sod al upon cy mate for arms te keep the 
beac 4, and that in the places where the occafion happened) 
BEE bard onc cee beth te King’s juftices, ‘or other 
of the king’s minifters doing their office, with farce and 
arms; that none bring force in affray of the peace, nor 
or ride 2 ‘by night or by day, in fairs or markets, or 
Of the juftices or other minifkers, or clfe- 


Se of forfeiting their armour to the king, 
bodies'ta"prifon at the king’s pleafure. It was 

further enaéted, that the juttices in their prefence, 

 fheriffs and other m their bailiwicks, lords of 
franchifes and their bail the fame, mayors and bailiffs 
‘of cities and boroughs within fuch cities and boroughs, 
and borough-holders, conftables, and keepers of the peace 
within gheir wards, fhould haye power to execute this act, 

f ‘The juitices affigned were, at their coming into the coun- 
to enquire how fuch officers had executed this aét, 

‘to punith all defaults. Thefe were the methods pre-. 
by the ftatute of Northampton, and they were often 

urred to, in ‘fublequent times, to fupprefs riotous and 


meetings. 
Fo go on with the laws made for the punithing of 
» ‘Hawks, as they were inftrumental to the i- 
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made, was to keep it, making the findet-Gftharwan a ime 
ple man, fays the fatute) fome compenfation; if he was a 
gentleman", and of oftate to have the bawk, the theriff was. 
totesdcliver it to him, taking reafonable cofts for the time, 
he had it in his cuffody. If any onetook fuch a hawk and 
concealed it from the lord or his *falconers, or took. it. * 
from ‘the lord, Iie was, upon conviétion; to fulfer woe 
years imprifonment, and yield to the Jord the price of. 
hawks and by ftat. 37 Ed. HE. c. 19. if any ftole a has 
and cartied'it away, not obferving the aforefaid +7 
he was to be dealt with asia thief who ftolea horfe, or any, : 
ovher thing. Thus was a fevere = island 
ture to be followed in certain regulations 
wards made for prote@tion of the game, 

"Two felonies were created as fanétions. 
mercial regulations, which, however, 
By fiat. 27 Ed. Ul. ft. 1..€. 5. it was, 
itall or ingrofs Gafcony wine gbut this aét was repealed by 
tat, 37 Ed. HL, ¢. 16. By the ftatute “of the ftaple, a 
Ed. Tl. ft. 2. c. 3. it was made felony for any man, En- 
glith, Welch, or Irith, to export wools, leathers, wool 
fells, orlead, out of the kingdom : but by ftat. 38 Ed. IU.» 
fti.a.c. 6. the penalty of life and member was 
and that of forfeiture of lands and tenements, goods 
chartels, fill remains. 

Iw the carly part of this reign, two new felonies | 
been created : one, by ftat. 5 Ed. III. c. 24 before m 
tioned (which was confirmed by 
that purveyors fhould be Tubject to the 


© Stat. 34 Ed. Ul¢, 22, * Stat. ag Ed. 11. tt, 
Af Gentils bonne, : fix, 36 Bae itive. a. fi 





























~ authority®: another is, ftat, 14 Ed. Til. ft. 1c. 10. S 
which enaZied, that’s keeper of a geal! who fhould by too 
r great durefs compel a prifoner to become.an approver, 
“dhould have judgmeht of felony. , — , 

| Severat laws were made to remove:the great impedi- 
ments thrownin the way of juftice by confpirators, cham= 
portors, and” wiaintainers of, and fuits, againft 
whom the legiflatuye in the of Edward I. had made 

* fo many provifions '. “In ftat, x Ed, IIL, ft. 2. ¢. 14. the 
__ king that none of his counfellors, nor of his 
“houfe, nor of his minifters, nor any man of the realm, 

| great or fmall, fhould by himfelf, or by others, in fending 

* letters, or by other .means, take upon him to maintain 
quarrels und parties in the country, to the difturbance of 

© othe common Jaw. To forward the profecution of fuich of- 
_ fenders, it was ordained by ftat. 4 Ed. III. c. 11. that the 
i avr or the other, and the juftices of af- 
fife, ‘eamé:to hold their feffions, of to take in- 

© yaiells by Wf prin, Should, cither at the fut of the 
* king or the party, enquire of and determine refpe&ting 
maintainers, bearers, and con(pirators, and thofe who 
(© committed champerty, the fame as juftices in eyre be- 
fore might; with a power to adjourn. fuch matters as. 

| could not be determined, ‘thro’ the thortne{s of time, into 
i the court, to which they belonged. A fimifar injunétion 
| about maintenance was made in ftat, 20 Ed. Il. c. 4. and 
| by chap. 5.0f the fame ad, great men were enjoined to 
a Dee ais tanaeton who 
to interfere in fuits, and impede the courfe 

oa ‘The writ of champerty was {till confidered 
‘as a criminal proceeding ; for in the 50th year of the 
the commons prayed, that the chancellor might in 


_ -S Vidant. 369, 370." 4 Vid, ant. 127. 212, 239) 24% 
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"the party, to 

damages in his fuit ; which, pacemnyponyteaty es 4 
king *.. ae a 

‘Tue other ftatutes upon the fubjeG of criminal law 
may be confidered 2¢ making fome altefation in theeourle** 
of bringing offenders to juftice, the proceeding 
there, and the execution of the law upon ee 

‘Tue ftatute of Winchefer palfed in the reign of E&- 
ward I. and all laws for the ordcringy oP the police, may be , 
treated as ordinances calculated for the better difcovery ands 
bringing to juitice of fulpected perfons; that being one of 
théir great objets. It had been ordained by the ftatute 
of Winchefter *) that any fttanger paffing the’ in 
the night, might upon fufpicion be arrefted, and 
to the theriff. ee Oe 
felonies had lately been committed by perfons called” | 
berdefmen, waifters, and draw-latches,” fut 
petted of being fuch might be arrefted, 
by the conftables of the town (if within , 
the bailiff ), and delivered to the theriff, ‘to ‘in'pti- ¢ 
fon till the coming of the juftices of gaol delivery. In the 
mean time the fheriff and bailiffs of the frarichife were to’ 
make inquiry about the arreft, and return the ingueft, with © 
the finding, to the juftices when they came ; and if they 
did not make fach inquiry, they'were to be amerced, and 
the juftices Were to do it before they proceedéq/to the 
deliverance. In the roth year of the king certain articles 
of the peace were tranfmitted into different counties 5” 
it was {pecially refolved by the parliament, that they. 
not be confidered as a ftatute. By ftat. 28 Ed. Ill. 
ftrong injunétion is given for the execution of the 
chapter of the ftatute of Winchefter (concerning 
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perfons indicted jn theriffs’ tourns, and afterwards acquit~ 
ted before the juflgceseby a procured inqueft, would ‘bring 
(Safi im the eceesidtical court again the inictors for 
defamation, “This being complained of by the commons, 
- itwas enasted by fiat. 1 Ed. AL ft. 2.c. 13. that every 
*petion fo grieved Should have a prohibition in the chancery, 
formed upon his cafe. . 

pd tacepltte des pectcsihea of tones phen 
‘it was enacted by chap, 17. of the fame flatute, 
bailiffs of franchifes, and all others thar 
in their tourns or elfewhere, Should take 
45 one part of which was to remain 
the “ether with him who took the in- 
queit This was done in order to prevent the embexzle- 
~ ament of indictments, which, it feems, too frequently hap- 
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pened. . 
fp _* Some abufes arofe out of the new practice of introducing 
| afecond jury tory amindictment*» Thus, it was 2 com- 
-mon courte for indigtments to be taken before therifis and 
| other inferior magiftrates 5 but the trial of chem, or, asthey 
it, the prifaner’s deliverance, uled to be deferred till 
came into the country for that purpofe, It is 
be wondered, that, in fuch an interval, many unfair 


to get themfelves put on the inqueft of delive- 
“Rance ; and therefore it had become one of the commonelt 








© A fimilar provifion bad amt, att. 
aie te tte er Vk * VA. wot. 268, 


fes as without, who by durefs and feverities would compeh 
their prifoners to become approvors, and appeal innocent 
people, in order to obtain fines for difpenfing with their — 
imprifonment. Byftat. 1 Ed. IL-ft. 2. ¢. 7.thejuiticesof | 
the one bench and the other, and juitices of aflife and gach | 
delivery, were empowered to hear all complaints of this 
fort by bill, as well at the fuit of the party as of the kings. 
‘We have before feen, that this offence in keepers : 
fons (Gor thecilis are not waned). was mndie Sony 

14 Ed. Weft. t,c.100 

bith Vee tc Sicha; 2 eee who eas appeedgt 
Gi@ed, or outlawed, in one county, and dwelt in 


Pet Pack, 145d, 111, 30, 





Te was therefore enaéted by flat. SEd. Meet. 
that the juftices affigned to hear and determine fuch felonies 
_ Should direét their writs toll counties in Ripgland; to take 
; ‘ent indice remedy which fay emeved 


. bana feeslGinipcivleg raced by che Rabi ot 

the in favour of foreign merchants, to have an in- 
queft-mixed of natives and forcigners, where one of the: Jury 4 muita 
\ was’ of this country, and one of another. This " “™* 

‘was confined to matters of contraét  buthy flat, 28 Ed. TIT. 

©. 13. it wagextended to criminal cafes in the 

explicit manner : It was enacted, that in all inquefts and 

‘proofs to be taken or made amongit aliens and denizens, 

whether merchants or others, as well before the mayor of 

any other juitices or minifters; although the 

in all criminal cafes he is), the one ‘half 

proof fhould be denizens and the otlter 

aliens and foreigners were in the place: 

if not, then2s many ascould be found, and theremainder 

tobe denizens. ‘This liberal fpirit towards foreigners had 

been diftinguithing ixelf through the whole of this reign, 

particularly in matters that concerned the interefts of com- 

Some years before, the invidious diftin@ion that 

been kept up between Englith and French by prefent- 

penned Sarhbery, wes ners hy Seno a eanes 

of that proceeding®. However, the reafon ftated by the 

“flat. 14 Ed. TIT. tt. 1. c. 4. for this alteration is of a dif- 

‘kind, namely, that counties were amerced without 

prefentments of Englithery, which was 

and oppredfion to the people ; and for this rea~ 

‘they were no more to be received by the juitices 









omitting te pit 
on one'fide, ai indulgence which er 
gave tothe claim 5 sc md 


government. In the s8th year of the king it was enaét= 4 
ed*, that an archbithop fhould not be impeached criminally 
before the king’s juftices. ‘This might perhaps be rather) 
er ne ae | 
was occafioned by the late difputes the ki | 
archbithop. * In the asth year of this king: 


to be, hanged and quartered: they complained alfo of a 
fike judgment againit a prieft for killing his mafter. ‘Dees 
encroachments, as they termed them, or at leaft 7 
fymptoms of the precarioulnefs of the privilege claimed 
clerks in criminal queftions, requited an a&t of parliament, 
toadjuft and define it with more certainty. 

in the famous flatute de clere, 25 Ed. Lil. ft. 3+ Which Yeamt 4 
made to afcertain fome other of their claims, two: 

were inferted for this very purpofe. By chia. it 

‘acted, that all manner of clerks, 2s well fecularas. 

who fhould be convicted before.any fecular jultices 
‘reafon or felony touching other~perfons than 


| De BEATE @. 5.0. 
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\_ Si in ne ao ce mig borg 
in ono clerk be fo 
“haya oe omit 
-AworHer complaint of the clergy was, that when 
+ clerks were demanded by their ordinary, they were often 
e ee eS ee ee 
tee eh abe celle 3 though the‘common 
they faid, required that a clerk fhould not, in fuch 
remanded to gaol, but ought to be,prefently ars 
Lf allhis offences, or otherwifg delivered to the 


Ay 
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ge 


He 


ie: oi 

i ofdinary: akcordingly it was ordained by ch. 3. of this 
fiatute, that all juftices and fecular judges throughout the 

|, Tealm thould obferve this point. 


4 


‘RE confequences that followed from this laft chapter 
the ftatute will be fen’ hereafter. The former, though 
ing more than a declaration of the common law with 
_ Fefpeét to the perfons intitled to clergy, yet, from the 
{ way in which it is worded, had the effe% of 
SP esnding die privilege to ome felonies which 3H nee Be 
fore enjoy it; and took it from fome treafons where before 
‘twas allowed. ee ae tae 
x felonious burning of houfes ; an offence 

“om rnipemmgetey- Seine On the 
and, by the common law recognifed by this ftatutey 
except thofe againft the king’s perfon and 
were intitled to clergy: accordingly, the offence 
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Soitid rail" one agai eclling’s pecioo ate digaari, de 
became 0 nomine excluded from clergy by, the exception of * , 
treafons againft the king’s perfon in the: Matute de clero, 
ch.2. Thus, when thefe two ftatutes are put together, 
en net gaat ieee ee 
’ ot clergyable fill remained, and wwaygrounded upon the 
fame principle as at common law, *namely,_as they 
or were not, againft the king’s perfon. “Treafons 
againgt tie king’s perfony namely, thole which have finge> > 
been called petit treafon, were fill intitled to theirs 
and treafons againft the king’s perfon (which have fince! _ 
been denominated high treafon) were «2 womine deprived of 
clergy. . 3 
‘THERE was. ih all this reign much Complaint of ee 
th€ too eafy, 1 of pardons, which contributed great=" 
ly to encourage manflaughters, robberies, felonies, and” 
. 

















_ Other trefpailes. To put fome check upon itwas 
Se er ee 
¢. 2. that charters of pardon fhould not be granted 
where the king-could do it confiftently with his o: 
which the ftatute explains by faying, where a. man 
another in his own defence, or by misfortune’. That an 
tute was confirmed by ftat. 10 Ed, 111. fl. 1.¢. 2 and as 

a further fecurity, it was ordained by ch. 3. of the fame. 


N done fo, broke the peace, were to be void. In cafe - 
; ture pardons, the parties, within three months after | 


| Vid. ant, 21. 22. 
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was an 2& made for the government of procefs Tisasl tala 
oot we set terminer, that deferves notices * it" 
point very particularly. It was enacted by 
SGEL ULL s.c te tutater ipcigrenindoed 
y before the juftices in their feffions of syer and ter- 
be commanded to the theriff to attach his 
cep called a capias 5 and if the theriff 
writ that the body was not found, another 


* Pet. Parl, 22 Ed. TIL 53, 62. 
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chattels forfeit, as the law of the crown ordained ; but if 
he came and yielded himielf, or was taken by the theriff or 
other officer before the rétiirn of the, capias, hea 
the goods and chattels were to : 
In the 18th year of the king two a&s were made to 
tle the proce’ of exigent and eutlewry in particular ¢ 
Tt was enacted and declared by ftat. 18 Ed. IT. ft, 1, that 
the exigent thould lie in the following cafes, and in no others 
againt thofe who reccive the king’s money or wools, 
taking then of the people, and then carrying them away, 9 
in fraud of the king ; againft thofe who bring wools to 



















‘eultomers and finders * who connive at the fame ; 
Jay-minifters who receive the king’s money and 
againft confpirators, confederators, and maintainers of {2 
quarrels ; againft thofe who bring routs in the prefence of 
jutices or other the king’s minifters, or elfewhere in 
counties, in affray of the people, to obftruét the courfe 
Jaw; againft thofe who bring, or procure falfe money 
If none of the above offenders could be b 







and net again! any ether) that an exigent Should lie in 
other cafe 5 for if fo, it would not have lain in robber 
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* Quers, if not fearchgrs, 










the 

5 for it was be kone enacted by ftat. 

LE cer b een that no ¢x~ 
gent fhould thenceforth iffue, in cafe where a man was in- 
wnlefs it was againfl the peace, or - of 


this had once prevailed in cafes that were treated 
criminally, the way was opened for improving on the idea 
ncivil writs of trefpafs, which we thall hereafter fee were, 
* pon this principle, branched out into fuch as were 8 et 
. ely a Hick se wire nat. 


* Inwas endeavoured to make an alteration in the lay of 
Te scies AGAh of Scheny. it the seseryn Md not foc- 
~ ceed. In the 2aft of Edward III. the commons complained 

‘that @ man indiéted or appealed of felony, who did not fur- 

» fender himfelf at the exigent, forfeited his chattels, altho’ 

he was acquitted of the felony, without enquiry * whether 

“he fled or withdrew himfelf. Now, as a man might be 

_ indidted in a foreign county, and be ignorant of any pro- 

t ceeding againtt him, they prayed, that no man fhould lofe 
his chateels i 


Hha, 





wd ape 

pate ed” de he es but 
1s of the forms of indiétments. 

not till the time of Edward L. that thefe were 
writing, there had not been fufficient leifure to 7 
circumftances and property thereof. sei 
tain indidkments agsntt ordinaies and ypeir mites, 
extortions and oppreffions, had oceffioned clamour, 
cy nla a 


eed it was 
Bi i ca 


their ‘minifters to anfwer upon 
Ghee andes « ep 
poset pitt nS fl SN ee 













for fuch an employment. “The 
the great fyftem of poli 





nilhing, breaches of that tatute, and 


She etna ct “atin 


pire 
‘Tus peace, in the moft extenfive fenfe ofthe. 
. 800k in, perhaps, the whiole of the criminal 
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cccafionally by commit- 
the king*, The manner in which thefe officers 
exereife their authority was, by committing to 


y them all, Salers the caer Ss 


Sere 
cand murder of the old 





(after fome regulations for the appointment of juftices of 
fife and gaol-delivery) that there thould be afigned good 
and lawful men in every county to keep the peace; ands _ 





+5 and that all courts of trailba/fen fhould ceafe, they 
ng, to the people, and contributing nothing 
the peace, nor the punlihment of felons . 


; z 
Iw conformity with thefe Several ftatutes and : 
mnmiffions had been’ at various times framed, affifnit 
‘perfons to execute the powers which the s 

‘the king toconfer. In thefe commiffions were 


e 
What Pet, 2 B4.ATL 39. + Part Pet, 21 Bi, IL. 70, 








D bshisici Guar ‘the King sud biel, ant 
pynith others; to the intent that people, mer- 
ts, and other travellers might not be endangered 
ch rioters and rebels ; and alfo to hear and deter 
at the king’s fuit, all manner of felonies and tre{- 
done in the fame county, according to the laws - 
cuftoms of the realm.” This was thé firft autho-, 
rity they had to take fureties for goed behaviour, and in 
the firft mention of it in any ftatute or law book. By 
h. 5. of the fame a€, thofe who were affigned'to keep the 
ce were empowered to enquire of meafures and weights, 
ng to ftat. 25 Ed, Ill. it. 5. ¢.9- 
Jaft ftatute concerning the keepers of the peace is 
Ed. II. ft. 1. c, 12. which enaéts, that in the 
sn 


they hold their feffiong. tht tro 
in oftabis of the > 

st na Sa aa 
and St. John the Baptit, the fourth in elfabis of 








